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INTRODUCTION. 


The  (Jopjrig-ht  Act,  1911,  cuusolidates  and  amends  llie  whole 
law  of  copyright.  When  it  is  supplemented  b}'  legislation  in 
the  self-governing  dominions,  and  by  Orders  in  Council  and 
Eeg-ulations  of  the  Board  of  Trade,  there  will  be  a  complete 
code  of  copyright  law  for  the  whole  of  the  British  dominions. 

Such  a  code  has  long-  been  desired  by  all  those  interested  in  the 
legal  rights  of  authors,  artists  and  publishers.  So  long  ago  as 
1878  a  consolidation  of  the  law  was  recommended  by  a  Koyal 
Commission,  which  carefully  considered  the  whole  subject,  and 
reported  that  they  found  the  existing  law  "  wholly  destitute  of 
any  sort  of  arrangement,  incomplete,  often  obscure,  and,  even 
when  intelligible  upon  long  study,  so  ill-expressed  that  no  one 
who  did  not  give  such  studv  to  it  could  expect  to  understand 
it." 

The  g'reat  obstacle  in  the  way  of  consolidation  and  amendment 
has  been  the  difficulty  in  coming  to  a  satisfactory  settlement  with 
the  .self-governing  dominions.  Canada,  in  particular,  has  long- 
demanded  complete  autonomy  in  the  .matter  of  copyright  legis- 
lation, and  it  became  increasingly  obvious  that  if  a  consolidating- 
Copyright  Act  was  to  be  passed,  the  self-governing  dominions 
would  insist  on  having-  complete  liberty  to  cut  themselves  adrift 
from  Imperial  legislation  if  they  so  desired.  Authors  and  pub- 
lishers in  this  country  were  not  unnaturally  extremely  nervous 
of  the  possible  consequences  of  Colonial  autonomy.  Each  self- 
governing  dominion  might,  by  a  .manufacturing  clause,  exclude 
English  and  American  autliors  from  the  enjoyment  of  (copyright 
exce})t,  upon  condition  tlmt  the  book  should  be  reprinted  from 
type  set  within  the  dominion.  This  alone  avouIcI  bo  sufficiently 
serious,  but  there  was  the  further  possibility  that  if  Canada 
adopted  a  manufacturing  clause  as  against  the  United  States, 
the  latter  might  retaliate  against  Great  Britain  by  excluding- 
British  subjects  from-  copyright  in  the  United  States  upon  auA' 
condition.  Unless  the  publishers  in  this  country  (;ould  have 
reasonable  assurance  that  these  things  would  not  follow  njioii 
the  passing-  of  a  consolidating  Act  they  were  content  to  abide  by 
n  9. 
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the  status  quo,  which,  on  the  whole,  atforded  a  fairly  satisfactory 
protection  throug'hout  the  British  dominions. 

It  was  thus  that  matters  drifted  until  1908,  when  the  Berne 
Convention  was  revised  at  Berlin,  (jrreat  strides  had  been  made 
in  copyright  legislation  on  the  Continent  since  the  last  revision 
of  the  Convention  at  Paris  in  1896,  and  matters  were  now  ripe 
for  an  international  agreement  very  much  in  advance  of  the 
original  Berne  Convention.  The  British  delegates  accordingly 
signed  a  treaty  which  demanded  in  many  respects  a  larger  pro- 
tection for  authors  and  artists  than  was  accorded  by  English  law. 
It  became  obvious  that  if  the  revised  Convention  Avas  to  be 
ratified  by  Great  Britain,  substantial  alterations  would  have  to 
be  made  in  our  domestic  legislation.  The  position  Avas  carefully 
considered  by  a  Departmental  Committee  of  the  Board  of  Trade 
under  the  presidency  of  Lord  Gorell,  and  the  Committee  in  sub- 
stance approved  of  the  terms  of  the  Revised  Convention,  and 
recommended  that  it  should  be  ratified  and  that  legislation  should 
be  passed  to  give  effect  to  it  in  this  country. 

In  order  to  solve  the  long-standing  difficulty  Avith  the  self- 
governing  dominions,  the  opportunity  Avas  taken  of  calling 
together  a  subsidiary  Copyright  Conference  of  the  Colonial  dele- 
g-afces  Avho  came  to  attend  the  Imperial  Conference  in  the  summer 
of  1910.  This  Conference  passed  resolutions  giA'ing  general 
approval  of  the  Revised  Convention,  and  recommending  an  Im- 
])erial  Copyright  Act  Avhich  should  apply  to  the  Avhole  of  the 
British  Empire,  but  at  the  same  time  make  the  adoption  of  the 
Act  optional  in  the  self-g-oA-erning  dominions.  The  self-gOA-erning 
dominions  Avere  to  have  an  absolutely  free  hand,  each  in  its  OAvn 
dominion,  but  provision  Avas  to  be  made  that  if  any  self-gOA^erning 
dominion  did  not  afford  satisfactory  protection  to  the  works  of 
British  subjects  resident  elsewhere,  then  the  residents  in  that 
dominion  might  be  excluded  from  the  enjoyment  of  Imperial 
■copyright . 

It  Avas  upon  this  basis  that  the  Bill  was  drafted  and  the  Act 
passed . 

The  principal  changes  Avliieh  Iho  .A_ct  Avill  etlect  upon  the 
existing  laAv  may  be  bricily  summarised — 

1 .  Extension  of  the  term  of  copyright  to  life  and  fifty  years 

(Subject  to  certain  exceptions). 

2.  Provision  that  the  last  tAA-enty-five  years  of  the  ternr  of  copy- 

right .shall  be  unassignable  by  the  author  during  his  life- 
time. 

;3.  Provision  that  during  the  last  twenty-five  years  any  person 
may  reproduce  a  work  Avithout  cunsent  on  payment  of  a 
ten  per  cent,  royalty. 
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4.  Exclusive  riglit  of  draiuatisino'  and  trauslatiiig  secured  to 
the  author. 

o .  Dramatic  works  entitled  to  protection  include  pieces  in  dumb 
show,  ballets  and  cinematograph  productions,  and  the  copy- 
right is  infringed  by  the  making  or  exhibiting  of  unautho- 
rised cinematograph  films. 

G.  Subject  to  the  right  in  certain  circumstances  of  making- 
records  upon  payment  of  a  royalty,  the  composer  of  a 
musical  composition  gets  the  sole  right  of  adapting  his 
composition  for  use  upon  mechanical  instruments. 

7.  Subject  to  limitations  in  respect  of  remedies,  and  to  the 

right  of  making  paintings,  drawings,  engravings  or  photo- 
graphs of  any  architectural  work,  architectural  works  are 
included  among  artistic  works  entitled  to  protection. 

8.  Taking  of  short  pas.sages  for  insertion  in  school  books  is 

permitted. 

9.  Subject  to  condiiion.s  and  limitations,  an  exclusive  right  of 

oral  delivery  is  conferred  in  respect  of  non-dramatic  Avorks, 
such  as  lectures,  speeches  and  sermons. 

10.  Summary  remedies,  hitherto  confined  to  infringements  of 
musical  works,  are  made  applicable  to  all  classes  of  works, 
and  to  infringements  of  performing  rights,  but  the  remedies 
are  not  so  complete  as  in  the  case  of  musical  works. 

11.  The  National  Library  of  Wales  is,  subject  to  limitations, 
included  as  one  of  the  libraries  entitled  to  free  copies  of 
books  from  the  publishers. 

12.  Copyright  subsists  from  the  time  a  Avork  is  created,  the 
condition  of  protection  being,  in  the  case  of  an  unpub- 
lished Avork,  that  the  author  is  a  British  subject  or  resident, 
and  in  the  case  of  a  published  Avork,  that  it  Avas  first  pub- 
lished Avithin  the  dominions  to  Avhich  the  Act  applies. 

13.  Common  laAv  right  in  unpublished  Avorks  is  abrogated,  but 
in  the  case  of  a  literary,  dramatic,  or  musical  Avork,  or  an 
engraving,  copyright  subsists  until  i:)ublication  notAvith- 
standing  the  expiration  of  the  period  of  life  and  fifty  years, 
and  if  publication  is  posthumous,  then  for  fifty  years  after 
publication. 

14.  No  copyright  vests  in  the  proprietor  of  a  collectiA'e  work 
unless  the  author  is  employed  under  a  contract  of  service 
or  apprenticeship,  or  there  is  an  assignment  in  Avriting; 
and  Avhen  the  copyright  \'ests  in  the  proprietor  of  a 
]:»eriodical  by  reason  of  a  contract  of  service  or  apjirentice- 
ship,  the  author  may  restrain  separate  publication. 
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15.  The  passing-  of  the  copyright  by  reason  of  the  work  having 
been  executed  on  commission  is  confined  to  the  cases  of 
engravings,  pliotographs  and  portraits. 

IG.  The  self-governing  dominions  are  given  a  free  hand  in 
copyright  matters.  Each  dominion  may  adopt  or  reject 
the" Imperial  Act  as  it  pleases.  Similarly,  each  dominion 
may  adhere  to  the  Revised  Convention  or  to  the  original 
Berne  Convention,  or  it  may  decline  to  adhere  to  either,  and 
so  place  itself  in  the  position  of  a  non-nnion  country. 

Taking  it  as  a  whole,  the  Copyright  Act,  1911,  is  a  valuable 
measure  in  the  interests  of  literature  and  art.  It  may  be  said 
that  the  Government  has  made  too  many  concessions,  both  to  the 
socialistic  demands  of  the  members  of  the  Labour  Party,  who 
believe  that  there  should  be  no  copyright,  and  to  the  demands  of 
the  makers  of  mechanical  instruments,  who  appealed  to  the 
Government  to  save  a  great  industry  from  possible  bankruptcy. 
It  was  obvious,  however,  after  the  hrst  few  days  in  Committee, 
that  it  had  become  a  question  of  passing  the  Bill  with  these  con- 
cessions or  abandoning-  it  altogether.  The  Government  were  right 
in  choosing  the  former  course.  They  have  carried  an  Act  from 
which  authors  as  a  class  will  get  much  better  protection  for  their 
work  than  they  have  hitherto  enjoyed.  The  Act  will  undoubtedly 
simplify  the  law,  and  although  there  may  be  an  increase  of  copy- 
right litigation  for  the  next  few  years,  this  will  not  continue  after 
a  few  doulitful  points  have  been  cleared  up  and  laymen  begin 
to  understand  the  salient  features  of  the  new  law.  The  self- 
governing-  colonies  have  at  last  got  their  desire  in  the  matter  of 
copyright  autonomy,  and  there  is  good  reason  to  believe  that 
it  will  jiot  be  exercised  so  as  in  any  way  to  prejudice  the  market 
for  English  books  either  in  Canada  or  the  United  States.  That 
all  this  has  been  accomplished  Avhere  so  many  before  them  have 
failed  is  due  ver}-  largely  to  the  courageous  statesmanship  of 
Mr.  Sydney  Buxton  and  Sir  John  Simon,  to  both  of  Avhom  all 
authors  must  for  ever  owe  a  deep  debt  of  gratitude  for  (he 
splendid  work  which  they  have  done. 


E.  J.  MACGILLIVEAY 


Temi-lk  Gaedexs,  e.g. 
JaiHiani,  1912. 
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COPYETGHT  ACT,  1911 

(1  &  2  Geo.  5,  ch.  46.) 


An  Act  to  amend  and  consoUaate  the  Law  relating  to 
Copyright.  [16tli  December  1911.] 

Be  it  enacted  by  the  King's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : — 

PART  I. 

Imperial  Copyright. 

Rights. 

1. — (1)  Subject  to  the  provisions  of  this  Act,      §1(1). 
copyright  (ft)  shall    subsist  throughout  the   parts  Copyright. 
of    His   Majesty's  dominions  to  which    this   Act 
extends  (/»)  for  the  term  herein-after  mentioned  (c) 
in  every  original  literary   dramatic  musical   and 
artistic  work(r/),  if — 


(«)  Sect.  1  (2). 

(i)  Sects.  25  (1),  26  (1),  27,  28,  35  (1)  ("Self-governing  dominion"). 

(c)  Sects.  3,  16  (1),  17,  19  (1),  21. 

[d)  Sect.    35    (1)    ("'Literary  work,"    "Dramatic    work,"    "Artistic 
^ork"). 

M.  B 
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§1(1).  (a)  in   the   case    of    a    published  (>)   work,   the 

work  was  first  publislied  within  such 
parts  of  His  Majesty's  dominions  as 
aforesaid  (/) ;  and 
(b)  in  the  case  of  an  unpublished  work  (g)^  the 
author  (/z)  was  at  the  date  of  the  making 
of  the  work  a  British  subject  or  resi- 
dent within  such  parts  of  His  Majesty's 
dominions  as  aforesaid  (/) ; 

but  in  no  other  works,  except  so  far  as  the  pro- 
tection conferred  by  this  Act  is  extended  by 
Orders  in  Council  thereunder  relating  to  self- 
governing  dominions  to  wdiicli  this  Act  does  not 
extend  (/r)  and  to  foreign  countries  (/). 

a  His  The  Act  will  be  in  fore©  [with  the  exception  of  ^vo- 

Majesty's         visions   expressly  restricted  to  the  United  Kingdom  (m) 
wSXs*'     ^^^  subject  to  the  right  of  a  British  possession  to  pass 
ActextencLs."  supplemental   legislation    relating    to    (i)   procedure  and 
remedies  (w);     (ii)    works    of    authors    resident    in    such 
possession;    (iii)    works    first   published   in   such   posses- 
sion (o)]  in — 

(1)  The  United  Kingdom  (w); 

(2)  All  British  possessions  other  than  self-governing 

dominions  (p); 

(3)  Self-governing  Dominions,  that  is  to  say,  Canada, 

Australia,    New    Zealand,    South    Africa    and 


(e)  Sects.  1  (:i),  31,  35  (2). 
(/•)  Sects.  23,  25  (2),  3o  (3). 
(^7)  Sects.  1  (3),  31,  35  (2). 
Ui)  Sects.  16  (2),  19  (1),  21. 
(i)  Sect.  25  (2),  26  (3),  35  (4)  (5). 
{k)  Sect.  26  (3). 
[l)  Sect.  29. 

[m)  Sect.   25.      The.se   are   sects.    11 — 13    (Summary   Remedies)    aud 
sect.  15  (Delivery  of  Books  to  Libraries). 
[n)    Sect.  25. 
\o')   Sect.  27. 
{p)   Sects.  25,  26,  35  (1)  ("  Self-governing  dominion"). 
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Newfoundland,  if  the  self-governing  dominion       §  1  (1). 
has  by  its  legislature  declared  the  Act  to  be  in 
force  therein  (and  such  declaration  has  not  been 
repealed  (p)); 
(4)  Protectorates,  including  Cyprus,  to  which  the  Act 
may  be  extended  by  Order  in  Council  (q) . 

Existing  law. — The  Act  of  1842  relating  to  books  extends 
tlirougliout  the  British  dominions,  and  the  rights  and  remedies 
conferred  by  the  Act  are  not  affected  by  any  colonial  legisla- 
tion (?'),  except  in  so  far  as  any  British  possession  may  have  passed 
an  Act  or  Ordinance  relating  to  works  first  published  in  such 
possession  (s).  The  Act  of  1862  relating  to  artistic  works  extends 
to  the  United  Kingdom  only ;  and  paintings,  drawings  and  photo- 
graphs are  accordingly  unprotected  throughout  the  British  posses- 
sions, except  in  so  far  as  they  are  protected  by  colonial  legislation  {t). 
The  Acts  relating  to  engravings  and  probably  that  relating  to 
sculpture  are  also  confined  in  their  operation  to  the  United 
Kingdom.  Pictures  which  are  first  published  in  a  book  are,  how- 
ever, protected  as  part  of  the  book,  and  therefore  it  has  always 
been  possible  to  obtain  protection  for  drawings,  paintings  and 
engravings  throughout  the  British  dominions  by  first  publishing 
them  in  the  form  of  a  book  (m). 

An  attempt  was  made  in    Grand    Committee    of    the  "Every 
House  of  Commons  to  strike  out  the  word  "original"  original 
on  the  ground  that  derivative  works  such  as  translations  dramatic 
or  engravings  would  be  excluded.     It  is  clear  that  the  musical  and 
adjective  is  properly  inserted  here.    "  Original "  as  applied  artistic 
to  a  work  merely  indicates  that  it  must    contain    some  ^"^ 
substantial  feature  which  is  not  copied  from  a  previously 
existing  work.     If  a  work  is  derivative  and  there  is  some 
novel  feature  which  distinguishes  it  from  the  work  from 
which  it  is  derived,  that  novel    feature    constitutes    the 
originality  and  receives  protection,  and  the  novel  feature 
alone  is  protected  in  so  far  as    the    derivative  work    is 
concerned . 

The  reproduction  of  spoken  words  in  the  form  of  a 


(p)  Sects.  25,  26,  35  (1)  ("  Self-governing  dominion  "). 

{q)    Sect.  28. 

(r)  Smiles  v.  Belford  (1876),  1  Out.  A.  R.  436  ;  Jfacmilhiu  v.  Sham.sul, 
4t.  (1895),  Ind.  L.  R.  19  Bomb.  557. 

(a)   Int.  Cop.  Act,  1886,  s.  8  (4). 

(C)   Graves  v.  Gorrie,  [1903]  A.  C.  496. 

{u)  Bogue  v.  Houhton  (1852),  5  De  G.  &  S.  267  ;  Jlap!"  v.  J/tnior  Arnii) 
and  Navy  Stores  (1882),  21  Ch.  D.  369;  Davis  v.  Benjamin,  [1906]  2  Ch. 
491. 

b2 


1(1). 


All  works 
protected  in 
whatever 
form  they  are 
produced. 


Summary  of 

different 

classes  of 

works 

specifically 

protected. 
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written  report,  and  the  recording  of  musical  sounds  upon 
a  perforated  roll  or  gramophone  record  constitute  in  each 
case  the  making  of  an  original  work,  the  originality  con- 
sisting in  the  new  form  in  which  the  words  or  music  are 
produced  (x). 

An  important  feature  of  the  new  Act  is  that  every 
literary,  dramatic,  musical,  and  artistic  work  is  protected 
without  making  any  specified  physical  form  of  produc- 
tion a  condition  precedent  to  protection  and,  indeed,  with- 
out demanding  that  the  work  shall  be  clothed  in  any 
physical  form  at  all.  Thus,  a  literary  work  will  no  longer 
require  to  be  embodied  in  the  form  of  a  "book"  before 
receiving  statutory  protection,  and  it  may  be  protected 
even  although  it  exists  only  in  the  form  of  spoken  words 
which  the  author  has  not  committed  to  paper. 

The  following  are  the  classes  of  works  which  are 
specifically  referred  to  as  receiving  protection,  but  the 
Act  is  so  framed  that  the  list  is  illustrative  and  not 
necessarily  exhaustive.  The  classes  of  works  indicated 
in  italics  receive  protection  for  the  first  time :  — 

Literary  works — 

Maps. 

Charts. 

Plans. 

Tables. 

Records,  perflated  rolls,  c(c. 

Lectures — 

Addresses . 
Speeches. 
Sermons. 
Dramatic  works — 

Pieces  for  recitation. 

Choreographic  works. 

Entertainments  in  dumb  show. 

Cinemuto graph  productions . 

B.ecords,  perforated  rolls,  etc. 
Musical  works — 

Records,  perforated  rolls,  etc. 
Artistic  works — 

Paintings. 


{x)    Waller  r.  lane,  [1900]  A.  C.  539. 
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Drawings.                                                                          §  1  (i). 
Works  of  sculpture —  

Casts. 

Models. 
WorJrS  of  artistic  crajtsmamhip . 
Architectural  works  of  art. 
Engravings — 

Etchings. 

Lithographs. 

Wood-cuts. 

Prints. 
Photographs. 

In  the  case  of  a  published  work  the  sole  condition  pre-  Condition 
cedent  to  protection  will  bo  first  publication,  which  in-  precedent  to 
eludes    simultaneous    publication    (that     is,    publication  ^f  a  published 
within  fourteen  days  of  publication  elsewhere  (?/)),  and  work, 
such  first  publication  must  be  made  either — 

(1)  Within  His  Majesty's  dominions  to  which  the  Act 

extends; 

(2)  Within  a  self-governing   dominion  in  respect  of 

which  the  Secretary  of  State  has  given  a  certi- 
ficate that  such  dominion  gives  to  British  sub- 
jects generally  rights  substantially  identical 
with  those  conferrrd  by  the  Act(£'); 

(3)  Within   a   self -governing   dominion  in  respect  of 

which  an  Order  in  Council  has  been  made  ex- 
tending the  benefit  of  the  Act  thereto  (a) ; 

(4)  Within  a  foreign  country  in  respect  of  which  an 

Order  in  Council  has  been  made  extending  the 
benefit  of  the  Act  thereto  (&). 
The  Crown  has  power  by  Order  in  Council  to  exclude 
from  protection,  under  the  above  provisions,  the  works 
of  subjects  or  citizens  of  any  foreign  country  which  does 
not  give  adequate  protection  to  the  works  of  British 
authors (c) . 

The  right  of  foreign  authors  to  demand  protection  by 
first  publication  is  based  on  Article  6  of  the  Berlin  Con- 


(y)  Sect.  35  (3). 
(z)  Sect.  25  (2). 
(a)  Sect.  26  (3). 
(4)  Sect.  29  (1)  (a). 
{c)  Sect.  23. 
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1  (1).  vention,  which  provides  that  authors  of  non-uuion 
countries  shall  be  protected  throughout  the  union  if  they 
first  publish  in  a  union  country  {d) . 

If  the  Crown  ever  exercises  the  power  conferred  upon 
it  by  sect.  23,  it  will  be  violating  the  treaty  obligation 
contained  in  Article  6  of  the  Berlin  Convention  and  in 
Article  3  of  the  Berne  Convention. 

Existing  law. — Statutory  protection  in  the  case  of  books  depends 
upon  first  publication  within  the  British  dominions  or  within  a 
foreign  country  in  respect  of  which  an  Order  in  Council  has  been 
made  (e).  First  publication  includes  simultaneous  publication  (/), 
but  there  is  no  latitude  of  fourteen  days.  Publication  must  be  on 
the  same  day  in  order  to  be  deemed  simultaneous  with  publication 
elsewhere  (</). 

In  the  case  of  serial  works  each  jjai't  must  be  first  published  in 
order  to  secure  copyright  in  that  part  (/;). 

In  the  case  of  published  books  first  publication  is  the  only 
condition  precedent  to  j)rotection  (i). 

Under  the  Fine  Arts  Act,  1862,  statutory  j^rotection  in  respect  of 
paintings,  drawings  and  photographs  does  not  depend  on  publica- 
tion (A).  Copyright  vests  on  making,  and  is  conditional  upon  the 
author  being  a  British  subject  or  resident  within  the  dominions  of 
the  Crown.  The  copyright  will  cease  if  the  work  is  first  published 
outside  the  British  dominions,  unless  protection  is  then  given  by 
international  pro-visions  (/).  Under  the  Berne  Convention  and 
Act  of  Paris  foreign  artists  are  entitled  to  copyright  under  the 
Fine  Arts  Act,  1862,  (1)  in  an  unpublished  work  if  made  by  a 
subject  or  citizen  of  a  foreign  country  which  is   a   party   to   the 


(d)  Bedin.  Ai-t.  VI. 

[e]  SoHflcdf/f  V.  low  (1868),  L.  R.  3  H.  L.  100  ;  Jeferi/s  v.  £oosei/  (1854), 
4  H.  L.  C,  815;  Boosei/  v.  Fardaij  (1849),  4  Ex.  145;  lover  v.  Davidson 
(1856),  1  C.  B.  (N.  S.)  182  ;  Chappell  r.  Purdat/  (1845),  14  M.  &  W.  303  ; 
Cocks  V.  Purday  (1848),  5  C.  B.  860;  Int.  Cop.  Act,  1886,  s.  8  (1);  Int. 
Cop.  Act,  1844.  s.  19. 

(/)  Cocks  V.  Parday  (1848),  5  C.  B.  860;  Buxton  v.  J<ime.'<  (1851),  5  De  G. 
&  S.  80. 

{g)  Boosey  v.  Purday  (1849),  4  Ex.  145,  158. 

(/()  Rrid  V.  Maxucfl  (1S86),  2  T.  L.  R.  790. 

((')  The  law  was  so  stated  in  the  opinion  given  by  the  law  officers  in 
this  country  when,  in  1891,  the  United  States  asked  for  an  assurance  that 
American  subjects  received  satisfactory  protection  in  England.  Doubts 
had  previously  existed  (1)  as  to  whether  printing  within  the  dominions 
was  necessary  [Jeffenis  v.  Booscy  (1854),  4  H.  L.  0.  815,  983  :  Cloiioiti  v. 
TFalker  (1824),  2  B.  &  C.  861,  867)  ;  (2)  as  to  whether  British  nationaUty 
or  residence  on  the  part  of  the  author  was  necessary  [Jep'erys  v.  Boosey 
(1854),  4  H.  L.  C.  815  ;  Routledge  v.  Lou:  (1868),  L.  R.  3  H.  L.  100  ;  Low 
V.  Wurd  (1868),  L.  R.  6  Eq.  415). 

(A-)  Fine  Arts  Act,  1862,  s.  1  ;  Boudcn  Bros.  v.  Amalgamated  Pictorials, 
[1911]  1  Ch.  386. 

[1]   Int.  Cop.  Act,  1844,  s.  19. 
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copyright  union;  (2)  in  a  published  work  if  first  published  in  a       8  1  fn 
foreign  country  which  is  a  nartv  to  the  convria-ht  union  (m).  ^      ^    '' 


iign  country  which  is  a  party  to  the  copyright  union  {i 

An  unpublished  work  is  entitled  to  protection   if  at  Condition 
the  date  of  making-  the  work  the  author  was—  ?oThe^^?otec 

(1)  A  British  subject  (not  being  resident  within  a  self-  tionof  an'  *^'^' 

governing  dominion  which  has  neither  adopted  unpublished 
the  Act  nor  given  adequate  protection  to   the  "'*'''^- 
works  of  British  subjects  generally)  (w); 

(2)  Eesident    or    domiciled    within     His    Majesty's 

dominions  to  which  the  Act  extends; 

(3)  Resident    or    domiciled    within    a    self-governing 

dominion  in  resj)ect  of  which  the  Secretary  of 
State  has  given  a  certificate  (o) ; 

(4)  Eesident    or    domiciled    within    a    self-governing 

dominion  in  respect  of  which  an  Order  in 
Council  has  been  made  extending  the  benefit  of 
the  Act  thereto  (p) ; 

(5)  A  subject  or  citizen  of  a  foreign  country  in  respect 

of  which  an  Order  in  Council  has  been  made 
extending  the  benefit  of  the  Act  thereto  (g); 

(6)  Resident  or   domiciled   within   a  foreign  country 

in  respect  of  which  an  Order  in  Council  has 
been  made  extending  the  benefit  of  the  Act 
thereto  (g) . 

In  respect  of  unpublished  works  it  is  of  great  import- 
ance to  note  (a)  that  the  Act  consolidates  the  whole  law 
relating  to  copyright,  and  that  the  old  common  law  right 
in  unpublished  works  is  expressly  taken  away  from  the 
author;  (b)  that  a  statutory  definition  of  publication  has 
been  adopted  which  brings  this  country  into  line  with 
the  Continental  acceptance  of  the  meaning  of  publication. 

One  remarkable  result  of  the  abrogation  of  the  common 
law  right  is  that  foreigners  who  do  not  become  entitled 
to  statutory  protection  under  this  section  will  obtain  no 
protection  in  the  nature  of  copyright  for  their  unpub- 


{iii,  Berne,  Arts.  II.,  III.;  Act  of  Paris,  Arts.  II.,  III.;  Int.  Cop. 
Act,  1886,  Preamble,  s.  2;  Order  in  Council,  1887,  s.  1:  Order  in 
Council,  1898,  s.  1;  Sarpi/ v.  Holland,  [1908]  2  Ch.  198;  Hafifofaengl  \ . 
American  Tobacco  Co.,  [1S95]  1  Q.  B.  347. 

(w)  Sect.  26  (3). 

(o)  Sect.  25  (2). 

(jb)  Sect.  26  (3). 

[q)  Sect.  29. 
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8  1  (1).       lished  manuscripts,  however  secret  and  confidential  the}' 

may  be. 

Provided  the  author  jDossesses  the  necessary  qualification 
as  above  indicated,  all  unpublished  works  receive  statu- 
tory protection  from  the  time  they  are  created,  that  is  to 
say,  from  the  date  of  uttering  in  the  case  of  a  work 
orally  communicated  and  from  the  date  of  making 
in  the  case  of  a  work  produced  in  permanent  form. 
Letters,  speeches,  and  sermons  all  fall  within  this  prin- 
ciple, and  thus  the  difficulties  under  the  old  law  of  deter- 
mining the  rights  of  those  who  deliver  or  report 
speeches  (;•)  or  who  write  or  publish  letters  are  almost 
entirely  swept  away  (s) .  In  each  case  a  copyright,  which 
includes  the  exclusive  right  of  publishing  or  delivering 
a  speech  or  of  publishing  a  letter,  vests  in  the  speaker 
of  the  speech  or  the  writer  of  the  letter.  That  copy- 
right can  only  be  assigned  in  ^M?iting,  and  therefore  there 
can  be  no  question  of  abandonment  to  the  public  or  to 
the  recipient  of  a  letter. 

Existing  law-  —  Unpublished  works,  whether  the  works  of 
British  subjects  or  foreigners,  and  wherever  situate,  are  protected 
by  the  common  law  from  infringement  in  the  British  dominions  (t). 
This  common  law  right  is  a  proprietary  right,  and  gives  the  author 
and  his  representatives  the  exclusive  right  of  multiplying  copies  of 
or  publishing  the  literary  or  artistic  matter  in  the  work  («).  This 
principle  has  been  applied  so  as  to  protect  the  author's  right  in 
unpublished  manuscript  {x),  unpublished  plays  («/)  and  lectures  (z), 
letters  {a),  collected  news  distributed  from  a  news  agency  (b),  un- 

(>■)    Walter  v.  Lane,  [1900]  A.  C.  o39. 

(s)  MacmiUan  v.  Dent,  [19071  1  Ch.  107:  Philip  v.  Pennell.  [19071 
2  Ch.  577. 

{t)  Millar  V.  Tai/lor  (1769),  4  Burr.  2303.  2379;  Donaldson  v.  Beckett 
(1774),  2  Bro.  P.  C.  129;  Cob.  Pari.  Hist.,  Vol.  17,  p.  9.i4. 

{u)  Miliary.  Taylor  {\1&%  4  Burr  2303,  2379;  Caird  v.  Sime  (1887), 
12  A.  C.  326  :  Prince  Albert  v.  Stranac  (1849),  1  M'N.  &  G.  25  :  2  De  G. 
&  Sm.  6o2,  691,  693;   Mansellv.   Valley  Printing  Co.,  [1908]  2  Ch.  441. 

{x)  Forrester  v.  Walker  (1741),  4  Burr.  2408  :  Webb  v.  Pose  f  1732\  Amb. 
694. 

{y)  Macklin  v.  Richardson  (1770),  Amb.  694. 

[£)  Abermthy  v.  Hntchinson  (1825),  3  L.  J.  (O.  S.)  Ch.  209;  Caird  v. 
Sime  (1887),  12  A.  C.  326  ;  Nieoh  v.  Pitman  (1884),  26  Ch.  D.  374. 

(a)  Pope  V.  Curl  (1741).  2  Atk.  342;  Duke  of  Queensberry  v.  Shebbeare 
(1758),  2  Eden,  329  ;  Thompson  v.  Stanhope  (1774),  Amb.  737  ;  Earl  of 
Granard  v.  Dunkin  (1809),  1  Ball  &  B.  207 :  Lord  Perceval  v.  Phipps 
(1813),  2  V.  &  B.  19.  24  ;  Gee  v.  Pritchard  (1818),  2  Swans.  402  :  Oliver 
V.  Olirer  (1861),  11  C.  B.  (N.  S.)  139;  Hoicard  v.  Gunn  (1863),  32  Beav. 
462  ;  Eopkinson  v.  Lord  Bnrghleu  (1867),  L.  R.  2  Ch.  447  ;  Earl  of  Lytton 
V.  Devey  (1884),  54  L.  J.  Ch.  293. 

{b)  Exchange  Telegraph  v.  Gregory,  [1896]  1  Q.  B.  147:  Exchange  Tele- 
graph V.  Central  Mies,  [1897]  2  Ch.  48. 
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published  drawings  (c),  and  paintiLgs((i),  and  unpublished  photo-       S  1  (l), 

graj^hs  (»').     Where  any  such  things  are  reproduced  or  published 

without  the  consent  of  the  author  or  his  representatives,  he  can  existing  law. 
recover  damages,  possession  of  copies,  and  an  injunction  from 
any  j^erson  who  has  dealt  with  the  infringements,  and  this  not- 
withstanding that  he  was  ignorant  of  the  infringement  ('/).  The  pro- 
prietary common  law  right  in  an  unpublished  document  does  not  give 
the  author  and  his  representative  an  exclusive  right  of  making  any 
use  of  it,  but  is  apparently  confined  to  the  right  of  multiplying  copies 
of  and  publishing  the  literary  or  artistic  matter  contained  therein  (/). 
That  is  to  say,  in  so  far  as  proprietary  right  is  concerned  the  ambit 
of  the  common  law  right  is  probably  much  the  same  as  the  ambit 
of  the  statutory  copyright.  In  addition  to  the  proprietary  right, 
the  author  of  an  unjjublished  document  has  the  light  to  restrain 
any  use  of  the  document,  or  of  the  matter  contained  therein,  which 
is  a  breach  of  contract  or  confidential  relationship  {g),  and  to  restrain 
any  third  party  who  proposes,  knowing  the  illegal  source,  to  make 
use  of  information  so  obtained  (A). 

All  common  law  projirietary  right  ceases  on  publication,  and 
thereafter  if  the  copyright  statutes  do  not  give  protection,  there  is 
no  proi^erty  in  the  nature  of  copyright  in  the  literary  or  artistic 
work  (/).  The  proprietor  cannot,  by  means  of  notice  of  reservation 
printed  in  a  published  work,  reserve  to  himself  any  monopoly  not 
given  to  him  by  statute  (A-).  The  utmost  he  can  do  mthis  direction 
is  to  contract  with  individual  purchasers  that  they  shall  not  make 
use  of  the  work  in  a  sj^ecified  manner  (/.•). 


{q  Frmcv  Albert  v.  .Strange  (1849),  1  M'N.  &  G.  '2,5  ;  2  De  G.  &  Sm.  652. 

(a)   Mkn.scIIx.    Valley  Printing  Co.,  [19US]  2  Ch.  441. 

(e)  Powdeu  Bros.  v.  Amalgamated  Fictoriah,  [1911]  1  Cfa.  386. 

(/)  Philip  V.  Pennell,  [19U7]  2  Ch.  577.  See,  however,  Millar  v. 
Taylor  (1769),  4  Burr.  23u3,  2d79  ;  Tomon  v.  Walker  (1752),  3  Swans. 
672  ;    Prince  Albert  v.  Strange  (1849),  2  De  G.  &  Sm.  652,  691,  693. 

{g)  Jovatt  V.  Winyard  (1820),  1  Jac.  &  W.  394;  Prince  Albert  v. 
Strange  (1849),  2  De  G.  &  Sm.  652  ;  Retiter's  Telegram  Co.  v.  Byron  (1874), 
43  L.  J.  Ch.  661  ;  Lamb  v.  Evans,  [1893]  1  Ch.  218  ;  Merryirealher  v. 
Moore,  [1892]  2  Ch.  518;  Louts  v.  Smellic  (1>S95),  11  T.  L.  R.  515; 
Robb  V.  Green,  [1895]  2  Q.  B.  315  ;  Gilbert  v.  Star  Neivspaper  (1894),  11 
T.  L.  R.  4  ;  Tack  v.  Priester  (1887),  19  Q.  B.  D.  629  ;  Murray  v.  Lfeath 
(1831),  1  B.  &  Ad.  804  :  3Latjall  v.  Higbey  (1862),  1  H.  &  C.  148  ;  Pollard 
V.  Photographic  Co.  (1888),  40  Ch.  D.  345. 

{h)  Jeftrys  v.  Boosey  (1854),  4  H.  L.  C.  815  ;  Tippim/  v.  Clarke  (1843), 
2  Hare,  383,  393;  Abernethy  v.  Hatchinson  (1825),  3  L.  J.  (0.  S.^  Ch. 
2u9  ;  Prince  Albert  v.  Strange  (1849),  2  De  G.  &  Sm.  652  ;  Exchange  Tele- 
tjraph  V.  Central  Neivs,  [1897]  2  Ch.  48  ;  Bridgman  v.  Green  (1755),  2  Ves. 
sen.  627  ;  Wilmot's  Cases,  58  ;  Morison  v.  Moat  (1851),  9  Hare,  241  : 
Barfield  v.  JSicholson  (1824),  2  Sim.  &  Stu.  1. 

(i)  Donaldson  v.  Beckett  (1774),  2  Bro.  P.  C.  129  ;  Cob.  Pari.  Hist., 
Vol.  17,  p.  954;  Coleman  v.  Walhen  (1793),  5  T.  R.  245;  Murray  v. 
ElUston  (1822),  5  B.  &  Aid.  657  ;  Jrferys  v.  Boosey  (1854),  4H.  L.  C.  815  ; 
Reade  v.  Conquest  (1861),  9  C.  B.  N.'  S.  755  ;  Caird  v.  Siine  (1887),  12  A.  C. 
326,  343,  344;  ILansellv.    Valley  Printing  Co.,  [1908]  2  Ch.  441,  447. 

{k)  Monckton  v.  Gramophone  Co.  (1910),  The  Times,  Dec.  6;  Bobbs- 
Merrill  Co.  v.  Snellenhury  (1904),  131  Fed.  Rep.  530  ;  M'Gruther  v.  Pitcher, 
[1904]  2  Ch.  306;    Tad'dy  v.  Sterious,  [1904]  1  Ch.  354. 
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§  1  (1).  Publication  of  a  literary  or  artistic  work  in  this  connexion  means 

communication  to  the  public  in  general  either  orally  or  by  means  of 

EXISTING  LAW.  exhibition,  circulation  of  copies,  or  otherwise  {/).  The  following  acts 
of  communication  are,  for  instance,  not  deemed  to  be  a  publication 
so  as  to  divest  the  common  law  right :  (i)  private  or  business  letters 
sent  to  a  corresi;)ondent  or  shown  to  friends  or  other  interested 
persons  (m) ;  (ii)  a  manuscript  or  artistic  work  delivered  or  exhibited 
to  a  friend  for  his  personal  perusal  or  view,  or  to  a  publisher  or 
other  person  or  persons  with  a  view  to  obtaining  his  or  their 
opinion,  or  arranging  for  the  publication  or  sale  of  the  work  (??)  ; 
(iii)  a  book  or  artistic  work  printed  or  otherwise  multiplied  and 
distributed  among  a  limited  class,  such  as  friends  of  the  author  or 
members  of  a  society  (o) ;  (iv)  a  work  of  art  exhibited  in  a  place  to 
which  the  jjublic  are  admitted  only  upon  payment  and  subject  to 
rules  prohibiting,  inter  alia,  the  making  of  any  sketches  or  copies  of 
the  i^icture  ( p) ;  (v)  a  dramatic  or  musical  work  ijerformed  in  a 
theatre  or  other  place  to  which  the  public  are  admitted  for  payment 
on  the  implied  understanding  that  they  are  admitted  solely  for  their 
entertainment  and  amusement  (g) ;  (vi)  a  lecture  delivered  to  a 
class  of  students  in  a  university,  or  to  any  other  limited  class  of 
the  pubHc,  or  in  a  place  to  which  the  public  are  admitted  for 
payment,  in  each  case  upon  the  implied  understanding  that  the 
lecture  is  delivered  solely  for  the  instruction  of  those  i)resent(r). 

Meaning  of  The  author  of  a  Avork  is  the  person  from  whom  emanates 

"author.  ^}-^g  general  conception  and  design.     Where,  in  order  to 

achieve  the  final  result,  the  author  emploj's  other  persons 
to  pre})are  detailed  portions,  which  will  ultimate!}'  be 
worked  into  the  main  design,  the  work  of  the  persons 
executing  the  details,  under  the  instruction  of  the  author, 
merges  in  the  final  work,  and  all  becomes  the  property 
of  the  author  as  the  principal  designer  (s j .  The  mere 
suggestion,  iiowever,  of  a  subject  or  idea  which  is  then 
entirely  designed  and  executed  by  another  does  not  con- 


(/;  Vaird  V.  Siir.e  (1887).  12  A.  C.  :J2G  ;  Macmdbni  v.  Bent,  [1907]  1  Ch. 
107  ;   Jewellers  v.  Jewellers  (1895),  84  Hun.  12. 

{m)  Pope  V.  Hurl  (1741),  2  Atk.  342. 

(w)  Caird  V.  .Siw"  (1887),  12  A.  C.  326.  See,  however,  Blauk  v.  Foutii.an 
(1888),  39  Ch.  D.  678  ;   Southoj  v.  Sherwood  (1817),  2  Mer.  435. 

(o)  Pri7ice  Albert  v.  Strange  (1849).  2  De  G.  &  Sm.  652:  Kiiirwlc  v. 
Danube  Collieries  (1891),  39 'W.  R.  473:  Exchu,i(/e  Tchqraph  v.  Ventral 
yew.s,  [1897]  2  Ch.  48. 

{p)  fFerc/cmeister  V.  Americnii  TAthoriraph  Co.  (1904),  134  Fed.  Rep.  321  ; 
Turner  v.  Robinson  (1860),  10  Ir.  Ch.'l21,  510. 

[q)  Macklin  v.  Pdchardsou  (1770\  Amb.  b94;  D'Almaine  v.  Boosey  (1835), 
1  T.  &  C,  Ex.  288. 

(r)  Abernelhij  v.  Hutchinson  (1825),  3  L.  J.  (0.  S.)  Ch.  209;  Caird  v. 
Sime  (18«7),  12  A.  C.  326  ;  JVuo/v  v.  Pitman  (1884),  26  Ch.  D.  374. 

(s)  Scott  V.  Stanford  (1867),  L.  R.  3  Eq.  718:  Barfield  v.  Nicholson 
(1824),  2  Sim.  &  Stu.  1  :  H<itton  v.  Kran  (lb59),  7  C."  B.  (N.  S.)  268  : 
IVallerstein  v.  Herbert  (l»67i.  L.  T.  453. 
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stitute  the  originator  of  the  idea  an  author,  even  although  §  1  (1). 
the  actual  comjaoser  is  his  employee  (^^;.  In  the  case  of 
photographs,  records,  jaerforated  rolls  and  other  contriv- 
ances by  means  of  whicli  a  work  may  be  mechanically 
performed  or  delivered,  the  Act  sets  up  an  arbitrary  test 
of  authorship  by  providing  that  the  author  shall  be 
deemed  to  be  the  person  who  was  the  owner  of  the  original 
negative  or  matrix  at  the  time  it  was  made(2(). 

Joint  authorship  is  now  defined  as  a  work  produced 
by  the  collaboration  of  two  or  more  authors,  in  which  the 
contribution  of  one  is  not  distinct  from  the  contribution 
of  the  other  author  or  authors.  This  is  probably  merely 
a  declaration  of  the  existing  law.  There  must  be  joint 
labour  in  the  prosecution  of  a  preconcerted  joint  de- 
sign (x).  From  joint  authorship  there  must  be  excluded, 
on  the  one  hand,  cases  of  the  kind  referred  to  in  the  last 
paragraph,  where  the  whole  work  is  the  conception  of 
one  brain,  and  the  work  done  by  others  is  merely  that  of 
subordinate  detail,  and  on  the  other  hand,  cases  where  the 
contribution  of  the  different  contributors  is  distinct. 

(2)  For  the  purposes  of  this  Act,  "copyright"  §  1  (2). 
means  the  sole  right  to  produce  or  reproduce  the  Copyright, 
work  or  any  substantial  part  thereof  in  any 
material  form  whatsoever  (//),  to  perform  (5"),  or 
in  the  case  of  a  lecture  (a)  to  deliver  (/*),  the  work 
or  any  substantial  part  thereof  in  public  ;  if  the 
work  is  unpublished  (6-),  to  publish  the  work  or 
any  substantial  part  thereof ;  and  shall  include 
the  sole  right, — 

(a)  to  produce,  reproduce,  perform,  or  publish 
any  translation  of  the  work ; 

(t)  Shepherd  v.  Conquest  (1856),  17  C.  B.  427  ;    Nottage  v.  Jackson  (1883). 
11  Q.  B.  D.  627. 

(m)   Sects.  19  (1),  21. 

[x)  Levi,  V.  Rntley  (1871),  L.  R.  6  C.  P.  523  ;  Tree  v.  Bowlcett  (1896), 
74  L.  T.  77. 

(y)  Sects.  2  (1)  (i)  (ii)  (iii)  (iv)  (v),  3,  4,  19  (2),  20. 
(;)  Sects.  2  (1)  (vi),  35  (1)  ("Performance"). 
[a]  Sect.  35  (1)  ("Lecture"). 
(A)  Sect.  35  (1)  ("  Delivery"). 
{e)  Sects.  1  (3),  31,  35  (2). 
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1  (2).  (b)  in  the  case  of  a  dramatic  work(^/),  to  con- 

vert it  into  a  novel  or  other  non-dramatic 
work  ; 

(c)  in    the    case     of    a     novel     or    other    non- 

dramatic  work,  or  of  an  artistic  work  (e), 
to  convert  it  into  a  dramatic  work,  by 
wa}^  of  performance  in  public  or  other- 
wise ; 

(d)  in  the   case  of  a  literary  (/'),  dramatic,  or 

musical  work,  to  make  an}'  record,  per- 
forated roll,  cinematograph  film  ( f/),  or 
other  contrivance  by  means  of  which 
the  work  may  be  mechanically  per- 
formed or  delivered  [h), 

and  to  authorise  any  such  acts  as  aforesaid. 


Meaning  of  This  sub-section  puts  every  work  which  is  protscted 

"copyright."  by  the  Act  upon  the  same  basis,  and  defines  the  author's 
right  therein  in  very  generous  terms.  Copyright,  it  will 
be  noticed,  now  includes  all  the  author's  proprietary^  rights 
in  his  work,  and  has,  in  fact,  become  the  droit  d'autetir 
of  the  Frenchman,  or  the  urheherrecht  of  the  German. 
It  includes  all  the  rights  formerly  known  as  (1)  common 
law  proprietary  right  in  unpublished  works;  (2)  statu- 
tory copyright;  (3)  statutory  performing  right  or  play 
right.  The  definition  is  framed  so  as  to  secure  that,  what- 
soever medium  the  author  may  select  for  giving  expression 
to  his  work,  the  essential  elements  of  the  work  which  he 
a^  an  author  has  created  shall  be  protected  from  repro- 
duction in  the  same  or  any  other  medium.  Thus,  the 
author  who  uses  no  other  medium  for  the  expression  of 
his  literary  conception  than  tliat  of  oral  utterance  is  pro- 
tected not  only  against  the  repetition  of  it  in  that  form. 


{d)  Sect.  35  (1)  ("  Dramatic  work"). 
(«)  Sect.  35  (1)  ("  Artistic  work  "). 
^/)  Sect.  35  (1)  ("  Literary  work"). 
(ff)  Sect.  35  (1)  ("Cinematograph"). 
(h)  Sect.  19. 
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but  against  the  production  or  reproduction  of  it  in  auj-      §  1  (2). 
material  form,  as,  for  instance,  in  the  form  of  a  news-  '~ 

paper  rej)ort  or  gramophone  i-eoord.  On -the  other  hand, 
the  author  who  first  expresses  his  literary  conception,' 
through  the  medium  of  pen  and  ink  is  protected  against 
acoustic  repetition  as  well  as  against  all  forms  of  material 
production  or  reproduction.  The  only  exception  to  the 
generality  which  is  contained  in  this  sub -section  is  that 
the  exclusive  right  of  performance  is  confined  to  perform- 
ance in  public.  Other  more  specific  exceptions  are  con- 
tained in  sect.  2  of  the  Act.  The  enumeration  at  the 
end  of  the  sub-section  of  certain  specific  forms  of  repro- 
duction are  for  the  j)urposc  of  making  it  clear  that  such 
things  were  in  the  mind  of  the  Legislature  at  the  time,  and 
to  prevent  the  generality  of  the  first  part  of  the  sub- 
section being  cut  doAvn  by  reference  to  previously  decided 
cases,  and  by  any  possible  suggestion  that  the  definition 
of  copyright  was  intended  to  be  merely  declaratory.  It 
is  conceived  that  the  specific  enumeration  does  not  in  any 
way  restrict  the  meaning  of  the  general  words,  but  has, 
in  effect,  a  contrary  tendency  showing  that  the  general 
words  must  be  construed  with  sufficient  liberality  to  in- 
clude the  matters  specified  as  well  as  matters  ejusdem 
generis. 


These  words  relate  to  the  recording  of  the  work  or  any  Meaning  of 

' '  to  produce 
or  reproduce 


of  the  essential  elements  thereof  in  any  physical  and  more  ''*°  P^o  uce 


or  less  permanent  form.  These,  and  the  complementarj"  in  any 
words  "  to  perform  "  are  intended  to  include  every  pos-  material 
sible  user  of  a  work  by  which  the  commercial  value  of  it  °""' 
ma}'  be  realised.  Copyright  in  a  book  may  be  infringed 
by  the  making  of  records  or  similar  mechanical  devices, 
or  by  the  setting  up  of  type  or  by  the  making  of  stereo- 
type or  linotype.  Copyright  in  a  drawing  or  picture 
may  be  infringed  by  the  making  of  a  work  of  sculpture, 
or  the  erection  of  an  architectural  work. 

The  exclusive  nature  of  the  right  of  reproduction  is  statutory 

modified—  exceptions 

irom  the  sole 

(I"'  By  the  provisions  in  sect.  2  (1)  relating  to —  reproduction. 

Ci)  Fair  dealing  for  the  purpose  of  private 
study,  research,  criticism,  review,  or  newspaper 
summary ; 

(ii)  An  artifit's  use  of  his  models  and  studies; 
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fi  I  (2).  (iii)   Reproductions  in  the  fiat  of — 

■ (aj   Sculpture  or  artistic  work  situate  in 

a  public  place  or  building; 
(b)  Arcliitectural  works'; 
(iv)   Reproduction  of  extracts  in  school  books; 
(v)   Newspaper  report  of  a  lecture  delivered 
in  public. 

(2)  By  the  provisions  of  sect.  20  permitting  a  news- 

paper report  of  any  political  speech  delivered 
at  a  public  meeting; 

(3)  By  the  provisions  in  sect.  19  (2)  relating  to  the 

right  to  manufacture  records  and  perforated  rolls 
upon  payment  of  a  royalty  to  the  composer; 

(4)  By  the  provisions  in  the  proviso  in  sect.  3  relat- 

ing to  the  right  to  reproduce  any  work  after 
the  expiration  of  twenty-five  (or  thirty)  years 
after  the  author's  death. 

(5)  By  the  provisions  of  sect.  4  relating  to  the  grant- 

ing of  compulsory  licences  by  the  Privy  Council 
at  any  time  after  the  death  of  the  author. 

Existing  law.  -Under  the  legislation  now  in  force  the  author's 
exclusive  right  in  a  book  is  limited  to  the  right  of  multii^lying 
copies.  So  long  as  a  copy  of  the  book  is  not  made,  the  literary 
production  may  be  utilised  in  other  material  forms.  A  perforated 
roll  for  the  pianola  (/),  a  gramophone  or  phonograph  record  (A-),  a 
cinematograph  film,  are  not  infringements  of  the  copyright  in  a 
book  or  sheet  of  music. 

Copyright  in  a  book  may  be  infringed  by  reproduction  otherwise 
than  in  print.  Copies  produced  by  writing  (f),  lithography  (m), 
typewriting  («)  or  photography  (o),  are  copies  within  the  meaning 
of  the  Copyright  Act,  1842. 

Copyright  in  engravings,  paintings,  drawings  and  photographs 
may  be  infringed  by  any  reproduction  of  the  artistic  design  in  the 
flat   although  not   in   the   same   form   of   art.     Copyright  in   an 


(i)  £oosei/  V.  Whight,  [1900]  1  Ch.  12'2;  3Iabe  v.  Connor,  [1909]  1  K.  B. 
515. 

{k)  Monckton  v.  The  Gramophone  Co.  (1910),  Cop.  Cas.  1905-10,  p.  304  ; 
The  Times.  December  6;  Newmurk  v.  Xatioual  I'hoiwgraph  Co.  (1907),  23 
T.  L.  R.  439. 

{I)  Whiter.  Geroch  (1819),  2  B.  &  Aid.  298  ;  Lindley,  M.E.,  in  Boosci/ 
V.   Whight,  [1900]  I  Ch.  122,  123. 

[m)  Novello  v.  Sudlow  (1852),  12  C.  B.  177. 

(w)    W(tr»e  V.  Seebohm  (1888),  39  Ch.  T>.  73. 

(o)  Lindley,  M.R.,  in  Boot^ey  v.  Whiqht,  [1900]  1  Ch.  122.  123. 
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yugraviug  may  be  infringed  by  a  photograph  {p).     Copyright  in  a       e  j  ^2). 
painting  may  be  infringed  by  a  photograph  or  pencil  sketch  (r^).  

It  is  doubtful  whether  a  reproduction  in  the  round  of  an  artistic  existing  law. 
work  on  the  Hat  or  rice  versa  can  be  an  infringement ;  that  is  to  say, 
whether  copyright  in  a  painting  can  be  infringed  by  the  reproduc- 
tion of  the  design  in  the  form  of  a  work  of  sculptiu-e  or  whether 
copyright  in  a  work  of  sculpture  can  be  infringed  by  a  painting, 
4lrawing,  or  photograph  (r). 

The  representation  of  a  painting  in  the  form  of  a  tabJeau  n'rcuit  is 
not  an  infringement  of  the  copyright  in  the  painting  (*). 

The  words  "any  substantial  part  thereof"  express  Meaning  of 
what  has  been  decided  under  the  Copyright  Act,  1842,  ^'^^^^^i^^^j^j.^ 
upon  the  construction  of  the  phrase,  "  multiplying  ther^Tf.'^ 
copies."  The  sole  right  of  making  copies  is  held  to  in- 
clude the  sole  right  of  making  copies  of  any  part.  This 
deduction,  coupled  with  the  maxim,  de  minimis  non  curat 
lex,  resulted  in  the  decisions  to  the  effect  that  it  was  an 
infringement  to  take  a  substantial  part,  but  that  it  was 
not  an  infringement  to  take  an  insignificant  particle  (t). 
The  question  as  to  what  is  substantial  is  not  altogether 
one  of  quantity,  it  is,  perhaps,  mainly  one  of  quality,  and 
depends  on  the  character  of  the  work  and  the  relative 
value  of  the  material  taken  (u) .  The  following  are 
among  the  considerations  which  are  relevant  on  the  ques- 
tion of  substantiality;  what  proportion  does  the  material 
taken  bear  to  (i)  the  work  infringed,  (ii)  the  infringing 
work  (x) ;  will  the  infringing  work  compete  wdth  the  work 


{/))  Graces  V.  Ashford  (1867),  L.  R.  2  C.  P.  410  ;  Gamhart  v.  Ball{l%^'i), 
14  C.  B.  N.  S.  306  ;   Guggenheim  v.  Leng  (1896),  12  T.  L.  R.  491. 

[q)  Beat,  Ex  parte  (1868),  3  Q.  B.  387  ;  Bolton  v.  Aldin  (1895),  65  L,  J. 
Q.  B.  120. 

(;•)  See  Eanfstaengl  v.  Baines,  [1895]  A.  C.  20  ;  Hanfstaenql  v.  Empire 
Palace,  [1894]  2  Ch.  1  ;   [1894]  3  Ch.  109. 

[s)  Hanfstaeiigl  v.  Empirr  Palaee,  [1894]  2  Ch.  1. 

[t)  Chatterton  v.  Cave  (1878),  3  A.  C.  483,  498  ;  (1875),  L.  R.  10  C.  P. 
572,  575;  Sweet  v.  Benning  (1855),  16  C.  B.  469,  481;  Bohn  v.  Bogue 
(1846),  10  Jur.  420;  Jarrold  v.  Heguood  (1870),  18  W.  R.  279  ;  Buily  v. 
Taylor  (1829),  1  R.  &  M.  73  ;  Planehe  v.  Braham  (1837),  8  C.  &  P.  68  ; 
Beere  v.  Ellis  (188«),  5  T.  L.  R.  330. 

(«)  Leslie  v.  Youm/,  [1894]  A.  C.  335,  341,  342  ;  Tinsleij  v.  Lacey  (1863\ 
1  H.  &  M.  747;  Bramirell  v.  JIaleomb  (1836),  3  My.  &  Cr.  7.57,  738; 
Bradbury  v.  Rotten  (1872),  L.  R.  S  Ex.  1  ;  Cooper  v.  Stephens,  [1895]  1 
Ch.  567  ;  Seott  v.  Stanford  (1867),  L.  R.  3  Eq.  718;  MHrrui/  y.  Boqi.e 
(1852),  1  Drew.  353,  369  ;  Cary  v.  Kearslei/  (1802),  4  Esp.  168 ';  Lcnnie  v. 
Pillans  (1843).  5  D.  416. 

[x]  Mawman  v.  Teg,/  (1826),  2  Russ.  385,  394  ;  Male  v.  Harmer  (1897), 
13  T.  L.  R.  209  ;  Kelly  v.  Hooper  (1841),  1  Y.  &  C.  Ch.  C.  197  ;  Cooper  v. 
Stephens,  [1895]  1  Ch.  567. 
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§  1  (2).       infringed  {y);   was  there  an  intention  to  appropriate,  or 

was  the  appropriation  casual  and  inadvertent  (:-) . 

Similarly,  in  the  case  of  paintings  and  other  works 
of  art,  it  is  an  infringement  to  copy  any  substantial  part 
of  the  work  or  the  design  thereof  {a) .  It  is  not  an  in- 
fringement when  nothing  is  taken  but  that  which  is 
trivial  and  unimportant  (&). 

The  taking  of  a  general  sclieme  or  idea  is  not  an  in- 
fringement either  of  a  literary  (c)  or  artistic  work  (d) 
wliere  such  scheme  or  idea  is  applied  and  worked  out 
independently  by  the  author  of  the  second  work  from  his 
own  materials. 
"To  perform  By  the  dellnitiou  clause.,  "jjerformance '"  means  any 
m  public.  acoustic  representation  of  a  work  and  any  visual  repre- 

sentation of  any  dramatic  action  in  a  work  including  such 
a  representation  made  by  means  of  an}-  mechanical  in- 
strument. 

These  words  are  intended  to  bring  under  protection 
all  forms  ,of  user  which  are  transitory  and  fleeting  and 
do  not  consist  in  the  making  of  any  permanent  record  of 
the  work.  Performing  right  is  no  longer  confined  to 
dramatic  and  musical  works,  but  is  extended  to  all  classes 
of  works  protected  by  the  Act,  so  that  wherever  any 
original  element  in  a  work  can  be  turned  to  profit  by 
some  form  of  transitory  representation,  the  exclusive  right 
of  making  such  use  of  the  work  is  prima  facie  vested  in 
the  author  as  part  of  his  copyright.  The  exclusive  right 
of  representing  a  work  in  some  transitory  form  is,  how- 
ever, and  almost  necessarily  so,  confined  to  public  repre- 
sentation.    Performances  of  dramatic  or  musical  works. 


(y)  Trade  AuxiUary  v.  Middksborough  (1889),  40  Ch.  D.  426  ;  Cede  y. 
Devon  (1889),  40  Ch.  D.  oOO ;  Weatherbij  ^-  -Sows  v.  International  Horse 
Agencu,  [1910]  2  Ch.  297. 

(.-;)  'jarrold  V.  Houhton   (1857),  3  K.  &  J.  708  ;   Reade  v.  Laceij  (1861). 

1  J.  &  H.  524  ;   Spiers  v.  Broicn  (1858).  6  W.  R.  352. 

{a)  Brooks  v.  Religious  Tract  Societi/  (1897),  45  W.  R.  476;  West  v. 
Fra>,cis  (1822),  5  B.  it  Aid.  737  ;  Zo>idoH  Stores  v.  Ke/lg  (1888),  5  T.  L.  R. 
169  ;  Rohon  v.  London  Exhibitions  (1898).  14  T.  L.  R.  550. 

[b)  Guggenheim  v.  Leng  (1896),  12  T.  L.  R.  491. 

[c]  Lindley,  L.  J.,  in  Hollinrake  v.  TrusweU.  [1894]  3  Ch.  420,  427  ; 
Jarrold  Y.  Houlston  (1857),  3  K.  &  J.  708  ;  Morris  v.  Ashbee  (1868),  L.  R. 
7  Eq.   34;   Lennie  t.   PiUans  (1843).  5   D.   416;   Man-man  v.  Tegg  (1826), 

2  Russ.    385;    Lamb  v.   Evans,  [1893]  1   Ch.    218,    224:  Pike  v.  Nicholas 
(1869),  L.  R.  3  Ch.  251,  200. 

{(l)  Hanfstaengl  \.  Raines,  [18951  A.  C.  20  ;  Moore  v.  Clarke  (1842), 
9  M.  &  W.  692. 
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recitations,   ciuematograph  shows,  and  all  similar  tran-      §  i  (2). 

sitory  representations  of  a  work  are  not  infringements  

of  copyright  where  the  entertainment  is  obviously 
domestic  and  private.  In  order  to  constitute  a  public 
performance  there  must  be  jDresent  members  of  the  public 
admitted  as  such.  Admission  by  payment  is  not  the  test 
of  publicity  or  non-publicity.  The  performance  of  a 
dramatic  or  musical  w'ork  may  be  gratuitous,  and  yet, 
if  it  is  performed  in  the  presence  of  members  of  the 
general  jniblic,  it  is  a  public  performance.  Where 
a  dramatic  piece  was  represented  in  a  room  in  Guy's 
Hospital  for  the  entertainment  of  the  medical  officers, 
nurses,  students  and  attendants,  and  some  of  their  friends, 
it  was  held  that  there  was  no  infringement  of  perform- 
ing right  under  the  Dramatic  Copyright  Act,  1833  (e). 
The  tests  applied  in  that  case  are  equally  applicable  to 
the  new  law  in  so  far  as  the  distinction  between  public 
and  private  representation  is  concerned. 

Where  the  makers  of  cinematograph  films  exhibited 
them  in  tlieir  business  premises  to  intending  customers, 
it  w^as  held,  under  the  Dramatic  Copyright  Act,  1833,  that 
there  was  no  performance  in  a  place  of  dramatic  enter- 
tainment within  the  meaning  of  that  Act  (/),  and, 
similarly,  such  a  representation  would  not  be  a  public 
performance  within  the  meaning  of  the  new  Act. 

The  exclusive  right  of  representation  in  public  is  modi- 
fied by  the  provisions  of  sect.  2  (1)  (vi)  relating  to  the 
reading  or  recitation  in  public  by  one  person  of  any 
reasonable  extract  from  a  published  work.  Under 
sect.  3  (3),  proceedings  for  infringement  of  performing 
right  may  be  taken  against  any  person  who,  for  private 
profit,  permits  a  theatre  or  other  place  of  entertainment 
to  be  used  for  an  unlawful  performance. 

The  specific  reference  to  the  delivery  of  a  lecture  is  •'  In  the  case 
inserted  to  make  it  clear  that  this  is  part  of  the  of  a  lecture  to 
author's  copyright.  As,  however,  this  right  would 
be  included  in  the  right  to  perform  as  that  is  now  de- 
fined, it  is  a  little  out  of  place  as  part  of  the  general 
definition.  The  reference  to  the  right  of  delivering 
lectures  would  have  come  more  appropriately  among  the 


(c)  Duck  V.  Bates  (1884),  13  Q.  B.  D.  843. 

(/)   Glenville  v.  Selig  Polyscope  Co.  (1911),  The  Times,  July  20. 
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1  (2).  matters  specifically  mentioned  in  the  paragraphs  follow- 
ing  the  definition  as  being  part  of  the  copyright.  Even  as 
it  stands,  however,  it  is  conceived  that  it  will  not  afi^ect 
the  generality  of  the  right  of  "  performance "'  in  respect 
of  all  other  works.  Thus,  subject  to  the  limitation  con- 
tained in  sect.  2  (1)  (vi)  as  to  the  reading  or  recitation 
of  reasonable  extracts,  it  is  submitted  that  it  is  an  in- 
fringement of  copyright  under  the  Act  to  read  any 
literary  work  in  public,  even  although  such  work  does  not 
come  within  the  definition  of  the  word   "lecture." 

Existing  law. — There  is  no  statutory  exclusive  liglit  of  delivering 
a  lecture.  The  Lectures  Copyright  Act,  1835  ( g),  protects  the  right  of 
printing  and  publishing  onlj'.  A  lecture  is  protected  at  common 
law  so  long  as  it  is  unpublished  (//).  It  is  not  published  merely  by 
delivery  to  a  class  of  students  in  a  university  or  college,  and  if  any 
one  were  to  publish  or  deliver  such  lecture  without  the  author's 
consent,  the  author  could  stop  him  under  the  common  law  right  (/;). 
But  if  the  lecture  is  delivered  by  the  author  in  a  public  place  his 
common  law  right  is  divested.  As  such  delivery  did  not  vest 
copyright  under  the  statutes  isolating  to  books,  some  protection 
was  required  until  such  time  as  the  author  should  publish 
his  lecture  in  print,  and  the  Lectures  Copyright  Act,  1835  (.9), 
was  devised  so  as  to  preserve  to  the  author,  who  had  delivered  his 
lecture  in  public,  the  exclusive  right  of  afterwards  printing  and 
publishing  it.  A  condition  precedent  to  protection  under  the  Act 
IS  the  delivering  of  a  written  notice  to  two  justices  living  within 
five  miles  of  the  place  where  the  lecture  is  to  be  delivered,  at  least 
two  days  before  the  delivery  of  the  lecture,  and  the  Act  does  not 
applj'  to  any  lecture  or  lectures  delivered  in  any  public  school  or 
college,  or  in  accordance  with  any  gift,  endowment,  or  foundation. 
The  delivery,  however,  of  the  last-mentioned  class  of  lecture  is  not 
necessarily  a  delivery  in  public  so  as  to  divest  the  common  law 
right,  and  therefore  the  publication  of  such  lectures  may  be  re- 
strained at  common  law  {k). 


"  If  the  work  The  meaning  of  publication  is  defined  in  the  next  sub- 
is  unpub-  section  as  being  the  issue  of  copies  of  the  work  to  the 
publishVe  public.  Thus,  ,in  an  unpublished  work,  the  proprietary 
^-ork."  right  includes  the  exclusive  right  of   (1)   production  or 

reproduction;    (2)  performance  in  public;    (3)    issue    of 
copies  to  the  public.     It  will  be  observed  that  it  does  not 


(^)  5  &  6  Will.  IV.  c.  65. 

(h)   Caird  V.  Sime  (1887),  12  A.  C.  326  ;    Abcriidlni  v.  llntrhmmi  (1825), 
3  L.  J.  (0.  S.)  Ch.  209;   Nicols  v.  Pitman  (1881),  20  Ch.  D.  374. 
(/;■)   GairdY.  Simc  (1887),  12  A.  C.  326. 
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include  (a)  exhibition  of  the  work  in  public,  (b)  the  issue      §  1  (2). 

of  photographs  and  engravings  of  works  of  sculpture  and      ■ 

architectural  works  of  art;  if  such  acts  ai'e  complained 
of  as  being  done  without  the  permission  of  the  authjor 
or  other  proprietor  of  the  copyright  in  an  unpublished 
work,  no  action  will  lie  for  infringement  of  a  proprietary 
right,  since  the  common  law  right  is  abrogated.  The 
only  ground  upon  which  such  unauthorised  acts  can  be 
stopjDed  IS  .breach  of  contract  or  breach  of  trust  arising 
from  confidential  relationship. 

Existing'  law. — The  ambit  of  the  common  law  proprietary  right 
iu  unpublished  works  has  always  been  a  matter  of  some  doubt, 
lu  Flilli})  V.  Fennel/  {I),  Kekewich,  J.,  came  to  the  conclusion  that 
the  common  law  i:)roprietary  right  in  letters  went  no  further  than 
to  protect  the  j^roprietor  from  the  multiplication  of  copies  and  publi- 
cation of  the  literary  composition  contained  in  the  letters.  In  his 
view  there  was  no  property  in  the  information  or  facts  contained  in 
the  letters,  and  although  under  certain  circumstances  it  might  be  a 
breach  of  contract  or  trust  to  divulge  such  information  or  facts,  it 
was  no  infringement  of  the  common  law  right  of  property  to  do  so 
or  to  use  the  information  or  facts  for  the  purpose  of  compiling  and 
publishing  an  independent  publication  such  as  a  biography  of  the 
person  who  wrote  the  letters.  On  the  other  hand,  there  is  some 
authority  in  support  of  the  proi^ositlon  that  the  proprietary  right 
in  an  unpublished  document  or  woi'k  of  art  was  a  much  wider 
right  than  the  statutory  copyright  or  the  mere  right  of  multiplying 
and  2)ublishing  copies,  and  that  it  did  include  an  exclusive  right  to 
make  any  public  use  of  the  facts  or  information  contained  therein, 
except  iu  so  far  as  the  author  of  the  document  or  work  of  art  had 
expressly  or  impliedly  permitted  such  use  {vi).  In  many  of  the 
cases,  however,  there  is  a  want  of  clear  distinction  between  the 
right  to  an  injunction  on  the  ground  of  property  and  the  right  to 
an  injimction  on  the  ground  of  breach  of  trust,  and  most  of  the 
decisions  could  be  supported  on  the  latter  ground  alone,  and  are, 
therefore,  not  very  strong  authorities  in  support  of  the  theory  of 
the  wider  common  law  right  of  property. 

The  object  of  paragraph  (a)  is  to  make  it  clear  that  "  Any  trans- 
the  author  of  any  work  shall  have  the  exclusive  trans-  \^^^^  °1  „ 
lating  right  for  the  full  term  of   the  copyright  in  the 
original.     This  is  in  accordance  with  Articles  VIII.  and 
XI.  of  the  Berlin  Convention. 

Existing  law- — Apart  from  the  International  Copyright  Acts, 
the  existence  of  any  exclusive  right  of  translation  has  always  been 

(1)  [1907]  2  Ch.  577. 

(/«)  Millar  V.  T.ii/lor  (1769),  4  Burr.  2303,  2379;  Tonsou  v.  JFalker 
(1752),  3  Swans.  672;  Prince  Albert  v.  Strange  (1849),  2  De  G.  &  Sm. 
652,  691,  693. 
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open  to  doubt.  There  are  several  dicta  to  be  found  in  the  earlier 
decisions  to  the  effect  that  a  translation  is  not  an  infringement 
EXISTING  LAW.  Under  the  Copyright  Act,  1842  (w).  These  were  followed  by  two 
decisions  in  India,  where  it  was  held  that  a •  translation  into  an 
Indian  language  of  an  English  school  book  was  not  an  infringe- 
ment of  the  copyright  (o).  The  principle  upon  which  these  were 
decided  seems  to  depend  on  the  theory  that  if  the  ipsissima  verba 
are  not  extracted  from  a  literary  work,  the  whole  selection  and 
arrangement  of  subject-matter  can  be  taken  with  impunity.  This 
theory  is  quite  contrary  to  recent  English  decisions,  and  it  is 
conceived  that  if  the  Indian  decisions  had  been  appealed  against 
they  would  have  been  reversed  by  the  Judicial  Committee  of  the 
Privy  Council  {j))- 

With  regard  to  works  protected  under  the  International  Copy- 
right Acts,  the  foreign  author  receives  a  definite  but  conditional 
translating  right.  The  Berne  Convention,  Article  V.,  demanded 
an  exclusive  translating  right  for  ten  years.  The  International 
Copyright  Act,  1886,  was,  however,  more  generous  to  the  foreign 
author,  and  gave  him  an  exclusive  translating  right  for  the  full 
term  of  the  copyright  provided  the  author  did,  within  ten  years 
after  the  first  production  of  his  work,  cause  a  translation  to  be 
produced  in  the  English  language  (</).  If  a  full  and  substantial 
translation  (r)  is  not  produ.ced  within  the  prescribed  period,  the 
work  becomes  free  as  far  as  the  English  language  is  concerned,  and 
can  be  reprinted  or  performed  in  English  either  in  whole  or  in 
part  (s).  The  Act  of  Paris,  1896,  Article  I.  3,  demanded  similar 
protection,  that  is,  full  translating  right  conditional  upon  the 
exercise  of  the  right  within  ten  years.  This,  however,  entailed  no 
change  in  the  English  law,  as  the  international  demand  had  already 
been  satisfied  by  the  Act  of  1886. 


' '  in  the  case 
of  a  dramatic 
work  to  con- 
vert it  into  a 


The  exclusive  right  to  turn  a  dramatic  work  into  a 
non-dramatic  work  is  probably  vested  in  the  author  under 

__ existing  law.     It  has  never  actually  been  decided  that  it 

noVei  or  other  would  be  an  infringement  of  the  copyright  in  a  play  to 
non-dramatic  ^^^^  ^^^  p^Qj-  ^^-^-^^  characters  and  principal  situations  and 
^"^  ■  write  a  novel  based  thereon.     It  has  been  said  that  so 

long  as  there  is  no  copying  of  the  words  there  is  no  in- 
fringement.    Probably,  however,  it  is  an  infringement, 


(w)  Burnett  Y.  Chetwood  {1120),  2  Meriv.  4-11  ;  Millar  v.  Tat/lor  (1769), 
4  Burr.  2348  ;  Frince  Albert  v.  Strange  (1849),  2  De  G.  &  M.  693  ;  and  see 
Wyatt  v.  Barnard  (1814),  3  V.  &  B.  77  ;  MnrraijY.  Bogue  (1852),  1  Drew. 
353. 

(o)  Munshi  v.  Mirza  (1890),  Ind.  L.  R.  14  Bomb.  586;  Macmillan  v. 
Shamsul  (1894),  Ind.  L.  R.  19  Bomb.  557. 

{p)  Moffat  and  Paige  v.  Gill  #  Som  (1902),  86  L.  T.  465. 

iq)  Int.  Cop.  Act,  1886,  s.  5. 

(?■)  Wood  v.  Chart  (1870),  L.  R.  10  Eq.  193;  Lauri  v.  Renad,  [1892]  3  Ch. 
402,  414. 

(s)  Gandillot  v.  Mwardes  (1908),  The  Times,  June  3,  Cop.  Cas.  1905—10, 
p.  169. 
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even  under  existing  law,  to  take  a  plot  and  re-write  the      §  1  (2). 

story,  and  there  is  no  doubt  that  under  the  Act  the  steal-  

ing  from  a  play  of  a  substantial  portion  of  a  plot  and  the 
utilisation  of  it  as  the  basis  of  a  non-dramatic  work  of 
fiction  would  be  an  infringement. 

Copyright  will  include  2Derf  orming  right,  and  every  work  "  In  the  case 
will  be  protected  in  respect  of  performing  right  notwith-  ^o^^erUtijito 
standing  the  absence  of  dramatic  form  in  the  work  as  first  a  dramatic 
produced.     Paragrajoh  (o)   merely  emphasizes  this  prin-  work." 
cip]e  by  giving  the  most  common  case,  dramatisation  of 
a  novel  for  the  sta^e,  as  a  specific  instance  of  the  exclu- 
sive right  which  every  author  has  of  turning  to  account, 
for  his  own  profit,  any  dramatic  element  which  the  work 
contains. 

Existing  law. — The  representation  on  the  stage  of  a  dramatic 
version  of  a  novel  is  not  an  infringement  of  the  author's  right  in 
the  novel  {t).  Copyright  under  the  Act  of  1842  does  not  include 
performing  right,  and  unless  the  author  produces  his  work  in  the 
form  of  a,  dramatic  piece  he  gets  no  protection  under  the  Dramatic 
Copyright  Act,  1833  {u).  Printing,  typing,  or  writing  a  dramatic 
version  of  a  novel  may  infringe  the  copyright.  It  has  been 
doubted  whether  it  does  so,  if  nothing  but  the  plot  is  taken  and  the 
dialogue  is  entirely  original ;  but  if  any  substantial  passages  from  the 
novel  are  introduced  into  the  play  as  part  of  the  dialogue  the 
printing,  typing,  or  writing  such  play  is  undoubtedly  an  infringe- 
ment of  the  copyright  in  the  novel.  In  Warm  v.  Sethnhm{x),  a 
novel  was  dramatised  without  the  author's  consent  and  four  typed 
copies  of  the  dramatic  version  were  made.  It  was  held  there  was 
an  infringement  of  copyright,  and  an  injunction  was  granted. 
As  a  copy  of  every  dramatic  work  must  be  sent  to  the  Lord 
Chamberlain  before  it  is  produced  on  the  stage  the  decision  in 
Warne  v.  Seehohm  {x)  did  in  substance  confer  uiion  the  author  of 
novels  the  exclusive  right  of  dramatisation. 

The  exclusive  right  to  make  any  record,  2>erf orated  roll,   "To  make 
or  cinematograph  film  is,  again,  merely  a  specific  instance  '^"JfJ^^^tTd ' 
of  the  author's  exclusive  right  to  all  forms  of  user.     All  roU,  cinemato- 
forms  of  mechanical  instruments  appear  to  be  included  graph  film." 
in  the  specific  words  of  paragraph   (d).     It  was  stated 
in  Grand  Committee  on  the  Bill  that  it  was  not  intended 
to  give  a  musical  composer  the  exclusive  right  of  making 


(0  Tnisleij  V.  Lacy  (1863),  1  H.  &  M.  747  ;  Murray  v.  MHstoti  (1822),  5 
B.  &  Aid.  657;  Beade  v.  Conquest  (1861),  9  C.  B.  (N.  S.)  755:  Toole  v. 
YontK/  (1874).  L.  R.  9  Q.  B.  523. 

{u)  3  &  4  Will.  IV.  c.  15. 

[x]  (1888),  39  Ch.  D.  73. 
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§  1  (2).       a  barrel  organ  upon  which  his  composition  could  be  per- 

formed.     It  is  submitted  that  both  the  general  words  of 

the  sub-section  and  the  speciiic  words  of  this  paragraph 
do  give  the  musical  composer  the  monopoh^  of  making 
barrel  organs  and  similar  instruments.  There  is  nothing 
which  can  be  construed  as  confining  the  author's  right 
to  the  making   of  interchangeable  parts. 

Existing  law.— A  literaiy  work  is  only  protected  as  a  book,  and 
the  exclusive  right  of  the  aathor  is  limited  to  making  copies  of  the 
book.  The  author  of  a  dramatic  or  musical  work  has  the  exclusive 
right  of  making  copies  if  it  is  i:)ublished  as  a  book  or  sheet  of  music, 
and  he  has  the  exclusive  right  of  jniblic  performance.  A  record, 
perforated  roll,  or  cinematograph  film  is  not  a  copy  of  the  book  or 
sheet  of  music,  even  although  it  reproduces  the  whole  di-amatic  or 
musical  element  contained  in  the  book  or  sheet  of  music.  The 
making  of  such  things  is  therefore  not  an  infringement  of  copy- 
right {i/).  Neither  does  the  person  who  makes  such  things  infringe 
the  performing  right  in  the  dramatic  or  musical  work  notwith- 
standing that  he  sells  them  to  persons  whom  he  knows  will  use 
them  for  giving  public  performances.  He  does  not.  by  making 
and  selling  the  record  or  film,  cause  the  public  iierforaiance  (2) ; 
neither  does  he  infringe  the  performing  right  bv  exhibiting  the 
films  in  his  business  premises  to  his  customers  and  pos^sible 
purchasers  (r<). 

"And  to  The  last  words  of  sub-sect.  1   \2.  ai3p(a.r  to  bo  super- 

authonse  fluous.     It  is  clear  that  if  a  person  has  the  sole  right  to 

as^foresaid/'  ^^  certain  acts,  no  other  person  can  have  the  right  to 
authorise  such  acts.  The  words  are  therefore  unneces- 
sary in  so  far  as  they  are  intended  to  exclude  third  persons 
from  any  enjoyment  of  the  work.  If  they  are  intended  to 
accentuate  the  fact  that  the  owner  of  the  copyright  may 
authorise  other  people  to  exercise  his  exclusive  right,  the 
words  are  equally  unnecessarj-,  as  the  power  to  license 
others  is  obviously  incidental  to  the  exclusive  right  of 
doing  the  acts  in  question. 

§  1  (3)-  (3)  For  the  purposes  of  this  Act,  publication  (b), 

in  relation  to  any  work,  means  the  issue  of  copies 

(y)  Booiei/  v.  TDnght.  [1900]  1  Ch.  122;  Xeumark  v.  Satwnal  Phono- 
graph  Co.  (1907),  23  T.  L.  R.  439:  Mahe  v.  Comtor,  [1909]  1  K.  B.  .515; 
Mmwkton  V.  Gramophone  Co.  (1910),  The  Times,  Dec.  6  ;  Cop.  Cas. 
1905-10,  p.  304. 

(z)  Earno  v.  Pathe  Freres  (1909),  25  T   L.  R.  242. 

{a)   Ghnville  v.  Selig  Folyscope  Co.  (1911),  The  Times,  July  20. 

(4)  Sects.  31,  35  (2). 
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of  the  work  to  tlie  public,  and  does  not  include  §  1  (3). 
the  performance  in  j^ublic  of  a  dramatic  or 
musical  work,  the  delivery  in  public  of  a  lecture, 
the  exhibition  in  public  of  an  artistic  work,  or  the 
construction  of  an  architectural  work  of  art,  but, 
for  the  purposes  of  this  provision,  the  issue  of 
photographs  and  engravings  of  works  of  sculpture 
and  architectural  works  of  art  shall  not  be  deemed 
to  be  publication  of  such  works. 

This  definition  of  jjublication  brings  the  provisions  of  Meaning  of 
our  laAv  upon  this  point  into  substantial  conformity  with  ''.  pu,^,li°*- 
the  detinition  in  the  Berlin  Convention.  As  the  inter- 
national right  of  the  author  may  depend  upon  whether  or 
not  his  work  has  been  published,  and,  if  published, 
where  it  was  first  published,  it  is  important  that  all  the 
countries  of  the  union  should  adopt  the  same  definition. 
The  proviso  at  the  end  of  the  sub-section  is  a  modifica- 
tion of  the  definition  in  the  Berlin  Convention.  The 
Convention  is  silent  upon  the  question  as  to  how  far  the 
publication  of  a  derivative  work  is  to  be  deemed  a  pub- 
lication of  the  original  work  from  which  it  is  derived. 
The  principle  which  the  proviso  is  intended  to  express 
is  that  where,  in  the  case  of  an  artistic  work,  the  original 
is  in  three  dimensions,  a  derivative  work  in  the  flat  shall 
not  be  deemed  to  be  a  publication  of  the  original.  It 
is,  jDerhaps,  a  little  unfortunate  that  this  modification  has 
been  introduced  into  the  definition  agreed  upon  at  Berlin. 
Wher*^  a  derivative  work  such  as  a  photograph  or  engrav- 
ing of  a  painting  or  work  of  sculpture  is  published,  there 
is  in  either  case  a  publication  of  the  greater  part,  but 
not  of  the  whole  of  the  artistic  elements  which  go  to  make 
up  the  original  work.  There  is  a  residuum  of  the 
artistic  elements  which  is  left  unpublished,  but  that 
residuum  may  be  just  as  important  in  the  case  of  a  photo- 
graph of  a  picture  as  in  the  case  of  a  photograjDh  of  a 
work  of  sculpture.  It  is  therefore  extremely  arbitrary 
and  artificial  to  provide  that  the  publication  of  a  photo- 
graph of  a  picture  shall  be  deemed  to  be  a  publication 
of  the  picture,  but  that  the  pubhcation  of  a  photograph 
of  a  work  of  sculpture  shall  not  be  deemed  to  be  a  pub- 
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§  1  (3).       lication  of  the  -work  of  sculpture.     It  is  submitted  that  it 

would  have  been  much  more  satisfactory  if  the  last  three 

lines  in  the  sub-section  had  been  omitted.  The  result 
would  have  been  that  each  artistic  element  in  an  original 
work  would  have  stood  by  itself  and  would  be  protected 
as  being  published  or  unpublished  according  to  whether 
it  was  or  was  not  reproduced  in  the  published  photograph 
or  other  derivative  work.  ProTjably,  even  as  the  defini- 
tion stands,  this  is  the  only  way  in  which  it  can  h^ 
applied.  It  is  practically  impossible  to  provide  that  every 
original  Avork  must  either  be  deemed  to  be  published  or 
unpublished  in  its  entirety.  Where  certain  features  only 
of  an  original  work  are  published  in  a  derivative  work, 
and  other  features  are  left  unpublished,  it  would  be  im- 
possible to  lay  doAvn  a  rule  by  which  it  could  be  deter- 
mined in  all  cases  whether  or  not  the  original  work  was 
published.  Probably  the  best  construction  to  put  upon 
the  words  of  the  jDroviso  is  that  they  do  not  contain  an 
exception  from  the  general  definition  of  publication,  but 
are  mereh'  an  attempt  to  express  the  consequences  of  its 
application  to  the  specific  subjects  dealt  with,  and  even 
so  that  they  do  not  completely  express  such  consequences. 
It  is  submitted  that,  although  the  issue  of  a  photograph 
or  engraving  of  a  work  of  sculpture  or  architectural  work 
is  not  a  publication  of  such  work,  meaning  thereby  the 
entire  work,  it  is  a  jDublication  of  some  essential  elements 
of  the  work,  and  to  that  extent  the  work  must  be  deemed 
to  be  published. 

Existing  Law. — Publication  is  of  one  of  two  kinds  — either  tliat 
which  divests  the  common  law  rip-ht  or  that  which  invests  some 
statutory  right.  With  regard  to  divestitive  iniblicatiou,  the  issue  of 
copies  to  the  public  is  not  an  essential  element.  Any  communica- 
tion of  the  work  to  the  public  is  a  publication,  whether  oral  or 
otherwise  (c).  There  is,  however,  no  communication  to  the  public 
in  this  sense  if  the  communication  is  to  a  strictly  limited  class, 
or  is  made  to  members  of  the  public  upon  conditions  imposed  by 
contract  express  or  implied,  or  by  some  confidential  relationship 
existing  between  the  parties  (rl).  It  has  been  held  that  a  lecture 
delivered  to  a  class  of  students  at  a  public   university  is  not  a 


(r)  jniltci-  V.  Z^'ue,  [1900]  A.  C.  539;  Caird  v.  Simr  (1887),  12  A.  C. 
326';  Turner  V.  ItobinsoH  (1860),  10  Ir.  Ch.  R.  121,  132;  Jfillar  v.  Taylor 
(1769),  4  Burr.  23C3,  2417. 

(d)  MacmiUan  v.  Bent,  [1907]  1  Ch.  107,  117;  Jefferysv.  Bonsey  '1854), 
4  H.  L.  C.  815. 
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ixxblicatiou  of  the  lecture (().     It  has  also  been  held  that  a  drama       g  i  (^q\ 

or  rausical  work  is  not  published  by  being  publicly  performed  in — 

a  theatre  or  concert  room,  since  the  communication  is  limited  to  existing  law. 

those  who  have  paid  the  price  of  admission,  and  that  such  persons 

are  admitted  under  an  implied  contract  that  they  will  not  make 

any  use  of  what  they  hear  except  for   their  own  entertainment 

or   instruction  (/).      The   distribution  of   copies  of   a  work  to  a 

limited  class,  such  as  the  friends  of  the  author  or  the  subscribers 

to  some  club  or  society,  is  not  a  publication  (.17).     Neither  is  there  a 

publication  if  each  individual  member  of  the  public  to  whom  the 

work  is  delivered  undertakes  expressly  or  impliedly  not  to  publish, 

but  to  keep  the  work  for  his  own  private  use  only  (/<). 

The  International  Copyright  Act,  1844,  s.  19,  provides  thatthe 
author  of  any  work  first  published  out  of  the  British  dominions 
shall  have  no  copyright  or  performing  right  otherwise  than  such  as 
he  may  be  entitled  to  under  the  International  Copyright  Acts. 
Under  "this  provision  it  has  been  held  that  an  otherwise  unpublished 
play  which  was  first  performed  outside  the  British  dominions  was 
"first  published  "  out  of  the  British  dominions  within  the  meaning 
of  the  section  and  that  the  performing  right  in  this  country  was 
lost  (/).  These  decisions,  however,  do  not  appear  to  affect  the 
question  as  to  whether  iHiblic  performance  of  a  play  does  or  does 
not  divest  the  common  law  right. 

Investitive  jjublication  depends  on  the  terms  of  the  different 
statutes.  A  literary  work  must  be  published  in  the  form  of  a  book 
as  defined  by  the  Copyright  Act,  1842  (/,•).  Engravings  and 
sculj^ture  acquire  copyright  iipon  publication,  provided  the  name 
of  the  author  and  date  is  placed  upon  every  copy  published  [1). 
Paintings,  drawings  and  photographs  acquire  statutory  coi^yright 
although  unpublished  (vh).  It  is  still  a  moot  point  whether  or  not 
jiublic  performance  of  a  play  or  music  is  a  condition  precedent  to 
statutory  performing  right.  Probably  it  is  not,  and  such  rights 
run  from  first  composition  of  the  play  or  music  and  are  independent 
of  i^ublication  or  public  performance  {u). 


{e)  Abernethy  v.  Hutchinson  (1825),  3  L.  J.  (O.  S.)  Ch.  309  ;  Caird  v.  .S'me 
(1887),  12  A.  C.  326  ;  Nicols  v.  Pitman  (1884),  26  Ch.  D.  374. 

(/•)  Macldtn  v.  Richardson  (1770),  Amb.  694;  D'Almaine\.  Boosey  {l%Zb), 
1  Y.  &  C.  Ex.  288,  299.  But  see  Boucicault  v.  Chatterton  (1876),  5  Ch.  D. 
267. 

{g)  Kenriek  v.  Danube  Collieries  (1891),  39  W.  R.  473  ;  Prince  Albert  v. 
Strange  (1849),  2  De  G.  &  Sm.  652. 

(A)  Exchange  Telegraph  \.  Gregory,  [1896]  1  Q.  B.  147;  Exchange  Tele- 
graph V.  Central  News,  [1897]  2  Ch.  48. 

(i)  Boucicault  v.  Chatterton  (1876),  5  Ch.  D.  267 ;  Boucicault  v.  Eelafield 
(1863),  1  H.  &  M.  597. 

ih)  5  &  6  Vict.  c.  45,  ss.  2,  3. 

(J,)  8  Geo.  II.  c.  13,  s.  1 ;  51  Geo.  III.  c.  56,  s.  1. 

(w)  Manselly.  Valley  Printing  Co.,  [1908]  2  Ch.  441. 

(«)  Hardacre  v.  Armstronq  (1905),  21  T.  L.  R.  189;  Reichardtv.  Sapte, 
[1893]  2  Q.  B.  308. 
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§2(1)- 

Infiiugeiueiit 
of  copyright. 


2. — (1)  Copyriglit  {oj  in  a  work  sliall  be  deemed 
to  be  infringed  by  any  person  who,  without  the 
consent  (/?)  of  the  owner  (q)  of  the  copyright,  does 
anything  the  sole  right  to  do  which  is  by  this 
Act  conferred  on  the  owner  of  the  coj^yright  (o)  : 
I^rovided  that  the  following  acts  shall  not  con- 
stitute an  infringement  of  copyright : — 

(i)  Any  fair  dealing  with  any  work  for  the 
purposes  of  private  study,  research, 
criticism,  review,  or  newspaper  sum- 
mary (r)  : 


Any  invasion 
of  the 
statutory 
monopoly. 


Acts  done 
by  servants 
or  agents. 


The  three  monopolies  conferred  by  the  Act  are — 

(1)  The  right  to  produce  or  reproduce  in  material 

form ; 

(2)  The  right  to  perform; 

(3)  In  the  case  of  an  unpublished  work  the  right  to 

publish. 

The  existing  Copyright  Acts  enact  that  it  shall  be  an 
infringement  to  do  or  cause  to  be  done  the  acts  in  respect 
of  which  the  monopoly  is  conferred.  Instead  of  this  the 
new  Act  makes  it  a  part  of  the  monopoly  "  to  authorise 
any  such  acts  as  aforesaid."  It  is  doubtful  whether  the 
alteration  in  the  wording  makes  any  substantial  differ- 
ence. It  was  held,  under  the  existing  Acts,  that  a  person 
did  not  cause  a  printing  or  performance,  as  the  case  might 
be,  unless  he  did  it  by  his  servant  or  agent  (s) .  A  person 
is  responsible  for  the  acts  of  those  in  his  service,  pro- 
vided they  are  acting  in  the  course  of  their  employment. 
He  is  not,  however,  responsible  for  the  acts  of  an  indepen- 


(o)  Sect.  1  (2). 

[p)  Sect.  5  (2). 

(q)  Sect.  5. 

()•)  See  also  sect.  2  (1)  (v)  and  sect.  20. 

(s)  Lyon  v.  Knowles  (1863),  3  B.  &  S.  556:  Riissclly.  Briunt  (1849),  8 
C.  B.  836;  Karno  y.  Pathe  Freres  (1909).  100  L.  T.  260;  Neuiiiark  v. 
Xational  Thonograph  Co.  (1907),  23  T.  L.  R.  439  :  KeUi/s  Directories  v. 
Gariu  and  Lloyds,  [1901]  1  Ch.  374. 
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dent  contractor  whom  ho  commissions  to  execute  Avork  for    §2(1)  (i). 

him,  unless  he  expressly  or  impliedly  authorises  him  to    

commit  the  infringement.  Thus,  where  a  company 
ordered  a  poster  to  be  prepared  as  an  advertisement  of 
a  forthcoming  exhibition  and  merely  gave  general  direc- 
tions to  the  artist  as  to  the  scheme  and  subject-matter, 
and  the  artist,  without  their  knowledge  or  authority,  in- 
fringed the  copja'ight  in  a  photograph,  it  was  held  that 
the  company  had  not  caused  or  procured  the  infringe- 
ment (i).  It  is  submitted  that,  under  the  new  Act,  a 
man  is  still  liable  for  the  acts  of  his  servants  and  agents; 
in  the  case  of  his  servants,  whether  he  has  or  has  not 
authorised  the  infringement;  in  the  case  of  other  agents, 
then  only  if  he  has  authorised  the  wrongful  approjDriation. 

The  protection  granted  under  the  general  definition  of 
copyright  in  sect.  1  is  so  absolutely  prohibitive  of  any 
use  in  the  nature  of  a  reproduction  of  the  whole  or  any 
part  of  the  author's  work,  that  it  is  necessary  to  introduce 
the  exceptions  specified  in  sub-section  (i).  It  would 
hardly  have  been  safe  to  have  left  it  entirely  to  the  Court 
to  say  what  exceptions  should  or  should  not  bo  admitted 
upon  the  analogy  of  the  case  law  decided  under  the  Copy- 
right Act,  1842."^ 

Five  classes  of  user  are  specified  under  sub-section  (i)  as  "  Fair 
being  in  the  public  domain,  provided  such  user  does  not    ^^    ^" 
exceed  the  limits  of  fair  dealing.     Probably,  the  limits 
of  fair  dealing  arc  exceeded  whenever  tlie  user  is  such  that 
it  must  naturally  compete  with  and  injure  the  sale  of 
the  original  work. 

The  express  recognition  of  the  right  to  use  a  work  for  "Private 
the  purpose  of  private  study  is  new.  The  making  of  study." 
digests,  abridgments,  and  possibly  translations  of  a 
whole  work  will  be  permissible  for  the  purpose  of  private 
study.  Likewise,  the  making  of  a  complete  copy  of  a 
work  of  art.  So  long  as  a  work  is  utilised  in  this  manner, 
solely  for  the  personal  instruction  of  the  person  so  utilising 
it.  it  would,  undoubtedly,  be  a  fair  dealing.  More  diffi- 
cult questions  may  arise  where  copies  of  a  digest,  abridg- 
ment or  translation  of  a  work  are  multiplied  for  the  use 
of  classes  and  societies.  It  may  be  said  that  such  copies 
are  made  for  "private  study,"  and  the  question  will  be 


(0  Bolfou  Y.  Londo))  E.rhlhHions  (189S).  14  T.  L.  E.  ooO. 
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§2(1]  (i).    whether  the  act  comijlaiued  of  goes  beyond  the  limits  of 
fair  dealing  for  that  purpose.     'The  test  will  be  whether 
there  is  a  probability  of  substantial  commercial  injury, 
being  done  to  the  copyright  work. 
"  Research."         User  for  the  purpose  of  research  must  carr}-  with  it  the 
right  to  publish  the  fruits  of  such  research.     The  liberty 
of  fair  dealing  by  way  of  research  is  probably  intended 
to  express  the  whole  of  the  existing  case  law  on  the  mean- 
ing of  fair  use. 
"  Criticism  or       Fair  dealing  for  the  purposes  of  criticism  or  review 
review.  ^^^  always  been  deemed  to  be  permissible.     The  decisions 

upon  the  existing  law  will  be  equallj'  applicable  upon 
any  question  under  the  new  law  as  to  what  may  or  may 
not  be  reproduced  under  the  cloak  of  criticism. 
"Newspaper         ^\^q  pight  of  newspaper  summary  is  a  new  right.     It 
summary.         apparently  permits  an  epitome,  with  reasonable  verbatim 
extracts,  from  the  work  summarised.     The  whole  object 
of  the  summary  may  be  the  reproduction  of  the  kernel 
01-  pith  of  the  matter  summaa'ised.     It  need  not  be  accom- 
panied by  any  comment  or  criticism.     It  must,  however, 
be  fair  dealing.     Probabh'  the  best  test  of  fail'  dealing 
is    to    ascertain    whether    the    summary    is    such     that, 
having  regard  to  the  character  and  circulation  of  the  work 
summarised  and  the  newspaper  respectively,  there  is  any 
probability  of  substantial  commercial  injury  being  done 
to  the  copyright  work. 
•'Fairuse"of       It  AviH  be   observed  that   the   libertv  given  bv  para- 
3s^.^''^'*^      graph  (i)  applies  to  all  works  published  or  unpublished. 
It  is  essential  that  the  right  should  not  bo  confined  to 
published  works,  for  otherwise  a  criticism  or  newspaper 
summary  of  a  play  publicly  performed,  but  not  published, 
might  be  held  to  be  an  infringement.     As  regards  un- 
published documents  and  papers,  although  the  sub-section 
would  appear  to  apply  to  all  such  matters  so  as  to  prevent 
the  publication  of  an  unauthorised  review  or  newspaper 
summar}'  being  an  infringement  of  copyright,  jet  such 
review  or  summar}^  could  usually  be  stopped  on  the  ground 
that  the  publication  was  procured  by  a  breach  of  trust 
or  confidence.     There  is  no  doubt,  however,  that  the  right 
of  stopping  or  punishing  such  unauthorised  publication 
of  the  contents  of  confidential  documents  is  considerably 
weakened  by  the  abrogation  of  the  old  common  law  right 
of  property  therein,  and  the  substitution  of  the  modi- 
fied protection  given  by  the  new  Act. 
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Existing  law. — Eeasouable  extracts  may  be  taken  for  the  pur-     S  2  (1)  (i). 

pose  of  criticism  ('/).     The  extracts  must,  however,  betaken  bond 

fide  for  the  purpose  of  criticism,  and  not  for  the  purpose  of  en- 
hancing the  value  of  the  copyist's  work  by  reproducing  the  plums 
from  the  original  work  (x). 

The  following  is  the  definition  of  "  fair  use"  given  by  Stephen,  J., 
in  the  Digest  of  Copyright  Ijaw  which  ho  prepared  tor  the  Copy- 
right Commission  in  1878. 

"The  only  use  which  an  author  can  lawfully  make  of  a  prior 
cojjyright  work  on  the  same  subj  ect  is — 

(i)  Using  the  information  or  the  ideas   contained  in  it  without 
copying  its  words,  or  imitating  them,  so  as  to  produce 
what  is  substantially  a  copy  {;y). 
(ii)  Making  extracts  (even  if  they  are  not  acknowledged  as  such) 
appearing  under  all  the  circumstances  of  the  case  reason- 
able in  qualitj-,  number,  and  length,  regard  being  had  to 
the  objects  for  which  the  extracts  are  made,  and  to  the 
subjects  to  which  they  relate, 
(iii)  Using  one  book  on  a  given  subject  as  a  guide  to  authorities 
afterwards    independently    consulted    by    the    author   of 
another  book  on  the  same  subject. 
(iv)  Using  one  book  on  a  given  subject  for  the  purpose  of  check- 
ing the  results  independently  arrived  at  by  the  author  of 
another  book  on  the  same  subject." 

In  the  case  of  directories,  compilations  of  statistics  and  similar  Directories 
works  which  are  the  result  of  more  or  less  mechanical  labour,  a  '^'^^  statistics, 
subsequent  compiler  has  no  right  to  take  the  results  of  the  labour 
and  expense  incurred  by  another  for  the  purposes  of  a  rival  publi- 
cation (z).  The  compiler  of  a  directory  cannot  simply  cut  the  slips 
from  another  copyright  directory,  and  having  verified  them  by  a 
house-to-house  canvass,  insert  in  his  own  directory  the  corrected 
slips  (<0. 

(«)  3lau-man  v.  Tcffff  (1S26),  2  Russ.  385,  393  ;  Black  v.  Jftirrai/  (1870), 
9  M.  341,  356  ;  Whittingham  v.  Wooler  (1817),  2  Swanst.  428  ;  Wilkins  v. 
Aikin  (1810),  17  Ves.  422;  Bellv.  Whitehead  (1839),  8  L.  J.  Ch.  141. 

(.(•)  Roworth  V.  Wilkes  (1807),  1  Camp.  94,  97  ;    Campbell  v.  Seott  (1842), 

11  Sim.  31  ;  Smith  v.  Chatto  (1874),  31  L.  T.  775. 

{y)  Sayer  v.  Moore  (1785),  1  East,  361,  n.  ;  Bogg  v.  Xirby  (1803),  8  Ves. 
21.5  ;  Mattheicson  v.  Stockdale  (1806),  12  Ves.  270;  Mawman  v.  Tegg  (1826), 
2  Russ.  385  ;  Fike  v.  Nicholas  (1869),  L.  R.  5  Ch.  251 ;  Alexander  v. 
Mackenzie  (1847),  9  D.  748,  761  ;  Longman  v.  Winchester  (1809),  16  Ves. 
269  ;    Wilkins  v.  Aikin  (1810),  17  Ves.  422  ;    Weekes  v.  WilliamsoH  (1886), 

12  Vict.  L.  R.  483  ;    Wilson  v.  Lake  a875),  1  Vict.  L.  R.  Eq.  127  ;  Lamb 
V.  Evans,  [1893]  1  Ch.  218,  224. 

[z)  Lonr/manv.  Winchester  {1809),  \6  Ves.  2b9  \  Mattheir son  v.  Stockdale 
(1806),  1  J.  &  H.  312  ;  Baily  v.  Taiilor  (1829),  1  Russ.  &  M.  73  ;  Wilkins 
V.  Aikin  (1810),  17  Ves.  422,  424  ;  Lewis  v.  Fnllarton  (1839),  2  Beav.  6,  8  ; 
Jarroldw.  Hoitlston  (1857),  3  K.  &  J.  708,  715;  Hotfen  v.  Arthur  {I86'i), 
1  H.  &  M.  603  ;  Ivelly  v.  Morris  (1866),  L.  R.  1  Eq.  697  ;  Hogg  v.  Scott 
(1874),  L.  R.  18  Eq.  444;  Scott  v.  Stanford  (1867),  L.  R.  3  Eq.  718; 
Garland  V.  Gemmill  (1887),  14  Can.  S.  C.  321. 

(a)  Morris  v.  Ashbee  (1568),  L.  R.  7  Eq.  34  ;  Morris  v.  Wright  (1870), 
L.  R.  5  Ch.  279. 
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§2  0)(i). 

EXISTING  LAW. 

Taking 
selection  and 
arrangement 
of  material. 

Identical 
result  from 
original 
.sources. 

Work  with 
different  aim 
and  object. 


Use  of  law 
reports. 


Law  digests. 


No  custom  of 
piracy  among 
newspapers. 


The  taking  of  an  author's  t^election  and  arrangement  of  material 
is  an  infringement,  even  although  there  is  no  appropriation  of  that 
author's  actual  collocation  of  woi'ds  or  sentences  (h).  When  one 
author  gives  quotations  and  selections  from  nOn-copyright  works, 
it  is  an  infringement  if  another  author  apjjropriates  those  quotations 
and  selections  for  his  own  book.  He  may  go  to  the  original  sources 
indicated  by  the  first  author,  but,  having  done  so,  must  make  his 
own  selection  and  arrangement  of  quotations  (c). 

It  is  no  excuse  for  piracy  to  say  that  with  a,  little  labour  the 
copyist  could  have  produced  identically  the  same  result.  The 
fact  that  the  result  may  be  identical  is  a  reason  for  not  making  a 
new  book,  but  it  is  no  reason  for  copying  another's  book(r('). 

Much  more  latitude  is  allowed  to  an  author  who  is  comjjiling  a 
book  which  is  in  no  sense  a  rival  of  the  prior  publication  which  he 
desires  to  make  iise  of.  Assistance  may  be  fairly  taken  if  the 
object  is  to  jiroduce  a  work  of  an  entirely  different  character  and 
scope,  although  the  same  assistance  would  be  unfair  and  amount  to 
an  infringement  if  the  object  had  been  to  produce  a  rival  work 
upon  the  same  lines  {>').  The  fact,  however,  that  one  work  has  a 
different  aim  and  object  from  another  does  not  justify  a  wholesale 
appropriation  of  material  from  the  prior  publication  (,/).  A  copy- 
right owner  is  entitled  to  protection  not  only  against  piracy  which 
may  injure  the  existing  market  for  his  work,  but  also  against 
piracy  which  may  injure  its  potential  value  as  a  basis  for  other 
derivative  works  {g). 

The  rejirinting  of  reports  of  decided  cases  from  a  series  of  copy- 
right reijorts  will  constitute  an  infringement  notwithstanding  that 
they  are  taken  in  order  to  form,  along  with  numerous  other  reports, 
a  collection  of  the  decisions  upon  some  particular  branch  of  the 
law,  such  as  "  Poor  Law"  or  "  Eegistration  of  Voters"  (A). 

A  law  digest  compiled  by  taking  verbatim  the  head  notes  from 
copyright  law  reports  and  arranging  them  under  appropriate  titles 
is  an  infringement  of  the  copyright  in  such  law  reports  (/). 

The  proprietors  of  newspapers  and  magazines  have  no  greater 
right  of  appropriating  copyright  material  than  any  other  persons  (/.•). 
In  one  case  it  was  alleged  that  the  custom  of  the  newsi^aper  trade 


(/>)  Spirrsv.  Jiiwn/  (1S.58),  31  L.  T.  (O.  S.)  18;  6W.  R.  352  ;  Mofaf  ^• 
/■,!„/>  V.  f,'>//  .V  .Vo//s  (I'JD'J),  86  L.T.  465;  Lamb  v.  Evans,  [1893]  I  Ch.  218, 
'l-l-l  ;   2bn'milhr„  v.  Snirsh  Chnnder  Deh  (1890),  Ind.  L.  R.  17  Calc.  951. 

(c)  Pike  V.  mcholas  (1869),  L.  R.  5  Ch.  251. 

[d)  Matthewson  v.  ^tockdale  (1806),  I  J.  &  H.  312;  Walter  \.  Lane, 
[1900]  A.  C.  539  ;  Kelhi  v.  Morris  (1866),  L.  R.  1  Eq.  697;  Morris\. 
Wright  (1870),  L.  R.  5  Ch.  279  ;  Baily  v.  Taylor  (1829).  1  Russ.  &M.  73. 

{e)  Wil/dns  V.  Aikin  {18]0),  17  Ves.  422;  Bradlmry  v.  Ilottni  {\%Tl), 
L.  R.  8  Ex.  1,  5  ;  Roworth  v.  Wilkes  (1807),  1  Camp.  94  ;  Hurray  v. 
M'Farquhnr  (ITS.')),  M.  Diet.  8309. 

(/)  A/,v,/x  V,  I'.liHan  (1884),  26  Ch.  D.  374. 

[g)    Wciiilin-liij  S,-  Suns  v.  International  Horse  Ayencij,  [1910]  2  Ch.  297. 

(/()  Su-eet  V.  Shaw  (1839),  3  Jur.  217;  Hodges  v.  Welsh  (1840),  2  Ir. 
Eq.  R.  266.     See  Saunders  v.  Smith  (1838),  3  Myl.  &  Cr.  711. 

(t)   Siveetv.  lienniiig  (18-55),  16  C.  B.  459. 

(/.•)  Maxwell  v.  Som'erton  (1874),  22  W.  R.  313  ;  Wgatt  v.  Barnard  (1814), 
3  V.  &  B.  77. 
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permitted  the  appropriation  of  paragrajilis  of  news  by  one  news-    8  2(1)  (i). 

paper  from  anotlier   provided  (1)  the  source  was   acknowledged, 

(2)  the  papers  were  not  direct  rivals,  (3)  there  was  give  and  take  existing  law. 

between  the  papers,  and  (4)  no  expressed  objection.     It  was  held 

that  there  was  no  custom  which  permitted  such  appropriation  (/). 

In  some  of  the  earlier  cases  it  was  deemed  to  be  admissible  in  the  Piracy  not 
interests   of   science   and   knowledge   to   ajipropriate  the  work  of  excused  by 
another  provided  that  it  was  rendered  more  useful  by  correction  reason  of  im- 
and  addition  ('Hi).     In  one  case.  Shad  well,  V.-C,  went  as  far  as  to  pro^v'enients 
say  that  a  person  might  copy  and  publish  the  whole  of  a  literary  '^'^'^^  additions, 
composition,    provided  he  wrote  notes  upon   it   and   presented   it 
to  the  i)ublic  connected  with  matter  of  his  own(?<).      Gradually, 
however,  the  Courts  came  to   look  more  to  the  interests  of   the 
author  than  to  those  of  the  public,  and  in  none  of  the  later  cases 
is  addition,   correction  or  improvement  regarded   as  a   legitimate 
excuse  for  making  a  substantial  appropriation  from  any  copyright 
work  (o). 

The  same  principle  which  justified  the  taking  of  anothei^'s  work,  Abridgments, 
provided  that  it  was  improved  or  added  to,  was  also  held  to  justify 
what  were  called  "fair  abridgments  "  (/<).  The  abridgment  was 
permitted  on  the  ground  that  it  assisted  in  the  diffusion  of  know- 
ledge and  so  was  a  benefit  to  mankind.  The  right  of  publishing 
an  abridgment  is,  however,  inconsistent  with  the  23riuciple  of  many 
modern  decisions,  and  it  is  doubtful  whether  any  abridgment  would 
now  be  permitted  (5). 

Multiplication  of  copies  is  an  infringement  of  copyright  under  Copies  made 
the  Act  of  1842,  even  although  the  copies  are  made  for  private  use  for  private 
or  gratuitous  distribution  (r).  use. 

(ii)  Where  the  author  (s)  of  an  artistic  work(^^)   §  2  (i)  (ii). 
is  not  the  owner  of  the  copyright  therein, 


(/)    Walter  v.  Stimkopff,  [1892]  3  Ch.  489. 

{m)  Sayer  v.  Moore  (1785),  1  East,  361,  n.  ;  Cary  v.  Kcarsley  (1802), 
4  Esp.  168  ;    Carnan  v.  Bauer  (1786),  1  Cox,  Eq.  Cas.  283. 

(»0  Martin  v.   Wright  (1833),  6  Sim.  297- 

(o)  D'Almaine  v.  Boo.sey  (1835),  1  Y.  &  C.  Ex.  288  ;  Wame  v.  Seebohin 
(188S),  39  Ch.  D.  73;  Oxford  ^-  Cambridge  v.  Gill  (1899),  43  S.  J.  570; 
Jarrold  v.  Houhton  (1857),  3  K.  &  J.  708  ;   Kelly  v.  Morris  (1868).  L.  E. 

1  Eq.  697 ;    Scott  v.  Stanford  (1867),  L.  R.  3  Eq.  718. 

[p)  Gyles   V.    Wilcox   (1740),    2    Atk.   142;    Tonson   v.    Walker    (1752), 

2  Swans.  672,  682  ;  Millar  v.  Taylor  (1769),  4  Burr.  2303,  2311  ;  Bell  v. 
Walker  (1785),  1  Bro.  C.  C.  450  ;  Murray  v.  Elliston  (1822),  1  Dow  &  Ry. 
299;  Butterivorth  v.  liohinsoii  (1801),  b  Ves.  709;  Dodsley  v.  Kinnersley 
(1761),  Amb.  402;  Anonymous  Case  (1774),  Lofft,  775;  D'Almaine  v. 
Boosey  (1835),  1  Y.  &  C.  Ex.  288. 

(<7)  Dickens  v.  Zee  (1844),  8  Jm-.  183,  184  ;  Tinslei/  v.  Lacy  (1863),  1  H. 
&  M.  747,  754  ;   Spiers  v.  Brotcn  (1858),  6  W.  R.  352. 

{r)  Alexander  v.  Mackenzie  (1847),  9  D.  748  ;  Sotten  v.  Arthur  {186B), 
1  H.  &  M.  603;  ^^ovello  v.  Sadlotc  (1852),  12  C.  B.  177;  Ager  v.  The 
F.  4-  0.  (1884),  26  Ch.  D.  637. 

(s)  Sects.  16  (2),  21. 

[t)  Sect.  35  (1)  ("  Artistic  work"). 


32  Copyright  Act,  lyll. 

§  2  (1)  (ii;.  the  use  by  the  autlior  of  any  niould,  cast, 

sketch,  plan,  model,  or  study  made  by 
him  for  the  purpose  of  the  work,  pro- 
vided that  he  does  not  thereby  repeat  or 
imitate  the  main  design  of  that  work : 

Ajtist's  use  of  Some  provision  of  this  kind  is  essential  in  order  to  pro- 
studies'^^o  ^®^^  ^^  artist  vbo  has  sold  the  coi^yright  in  a  finished 
work  and  wishes  to  make  use  of  some  of  the  preliminary 
matter  in  the  preparation  of  a  new  work.  It  will  not 
be  easy  to  determine  when  the  use  of  a  sketch  has  been 
such  that  the  main  design  of  the  first  work  has  been 
repeated  or  imitated.  In  the  case  of  a  painting  of  a 
historic  group,  such  as  the  coronation  oeremony  in  West- 
minster Abbey,  the  artist  might  use  his  studies  of  the 
individuals  represented  so  as  to  produce  separate  portraits 
of  such  individuals.  He  might  even  reproduce  line  for 
line  the  central  figures  of  the  King  and  Queen.  It  is 
submitted  that  he  would  not  be  repeating  or  imitating 
the  main  design  of  such  a  picture  unless  he  reproduced 
substantially  the  entire  group  of  the  principal  characters 
taking  part  in  the  ceremony. 

Existing  law. — The  above  sub-section  marks  a  distinct  altera- 
tion in  the  law  ;  although  it  is  difficult  to  say  how  far  the  use  of 
j)reliniinarY  material  is  under  existing  law  an  infringement  of  the 
copyright  in  a  completed  -work.  It  seems  clear  that  a  laainter 
might  use  and  re-use  all  his  models  and  studio  furnishings  with 
impunity,  but  the  use  of  preliminary  sketches  is  probably  more 
restricted.  If  he  reproduced  such  a  sketch  in  a  second  picture,  and 
thus  reproduced  in  effect  a  replica  of  any  substantial  part  of  the 
fii'st  picture  or  the  design  thereof,  he  would  probably  infringe  the 
copyright.  In  the  case  supposed  of  a  coronation  gi'oup,  he  could 
probably  be  restrained  from  using  the  sketches  of  any  of  the 
principal  figures  in  order  to  produce  separate  portraits  of  the 
individuals. 

§2(1)  (iii).  (iii)  The  making  or  publishing  (u)  of  paintings, 
drawings,  engravings  (.r),  or  photo- 
graphs (ij)  of  a  work  of  sculpture  (s)  or 

{u)  Sect.  1  (3j. 

{x)  Sect.  3o  (1)  ("Engiavings"). 

(.V)  Sect.  35  (1)  ("Photograph"). 

(s)  Sect.  35  (V;  ("  Work  of  sculpture'"). 
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artistic  craftsmanship,  if  permanently  §  2  (l)  (iii). 
situate  in  a  public  place  or  building,  or 
the  making  or  publishing  of  paintings, 
drawings,  engravings,  or  photographs 
(which  are  not  in  the  nature  of  archi- 
tectural drawings  or  plans)  of  any  archi- 
tectural work  of  art  («) : 

The  Act  contains  no  definition  of  "public"  in  rela-  "Public 
(ion  to  a  place  or  building.  A  public  placo  or  building  pl^ce  or 
may  moan  a  place  or  building  to  which  tlio  public  gene-  "  ^^^' 
rally  have  a  right  of  access,  such  as  the  National  Gallery 
or  British  Museum,  or  it  may  mean  a  place  to  which 
members  of  the  public  as  such  are  habitually  admitted 
upon  payment  or  otherwise,  such  as  a  theatre,  music  hall, 
or  cemetery.  Probably  the  liberty  of  copying  is  limited 
to  places  or  buildings  to  which  the  public,  or  some  S3ction 
of  them,  such  as  the  parishioners  in  a  parish,  or  the 
burgesses  of  a  city,  have  either  by  statute,  common  law, 
or  under  the  terms  of  some  trust  deed,  an  actual  legal 
right  of  entry.  A  place  or  building  to  which  the  public 
are  admitted  merely  by  licence  of  the  proprietor  for  the 
time  being  of  such  place  or  building,  such  as  a  theatre, 
is  not,  properly  speaking,  a  public  place  or  building. 

(iv)  The  publication  in  a  collection,  mainly  §  2  (l)  (iv). 
composed  of  non-copyright  matter,  bona 
fide  intended  for  the  use  of  schools,  and 
so  described  in  the  title  and  in  any  ad- 
vertisements issued  by  the  publisher,  of 
short  passages  from  published  (b)  literar}^ 
works (c)  not  themselves  published  for  the 
use  of  schools  in  which  copyright  sub- 
sists :  Provided  that  not  more  than  two 


(ff)  Sect.  35  (1)  ("  Architectural  work  of  art  "). 

(h)  Sects.  1  (3).  35  (2). 

{c)  Sect.  35  (1)  ("Literary  work"). 

M. 
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2(l)(iv). 


of  .sucli  passages  from  works  by  the  same 
author  are  published  by  the  same  pub- 
lisher within  five  years,  and  that  the 
source  from  which  such  passages  are 
taken  is  acknowledired : 


Paragraph  (iv) 

expressly- 
authorised  hy 
Berlin 
Convention. 


Question 
whtther  it 
applies  to 
musical  or 
•dramatic 
work, 


or  to  maps 
or  cliarts. 


<  jcnsequence 
nf  failure  to 
comply  with 
t'le  require- 
ments of 
tie  Act. 


The  Berlin  Couvention,  Articlo  10  (following  the 
Berne  Convention,  Article  8),  states  that,  as  regards  the 
liberty  of  extracting  portions  from  literary  or  artistic 
works  for  use  in  publications  destined  for  educational 
purposes,  or  having  a  scientific  character,  or  for  chresto- 
mathies,  the  legislature  of  each  country  is  free  to  make 
such  provision  as  it  may  think  proper. 

'Tlie  above  paragraph  gives  a  very  limited  and  carefully 
guarded  liberty  of  taking  extracts  from  published  literary 
works  for  educational  purposes  only. 

It  is  submitted  that,  for  the  purpose  of  this  paragraph, 
literary  work  must  be  distinguished  from  dramatic  work 
and  musical  work,  and  that  there  is  no  liberty  of  taking- 
extracts  from  musical  works  or  from  literary  works  pub- 
lished in  dramatic  form.  Upon  this  jDoint  a  parallel  case 
under  the  American  Copyright  Acts  may  be  referred  to, 
where  it  has  been  held  that  neither  a  "dramatic  com- 
position "  nor  a  "  musical  composition."  although  printed 
and  published,  is  a  "book"  within  the  meaning  of  the 
manufacturing  clause  requiring  type  to  be  set  in  the 
United  States  {d). 

Literary  work  is  defined  in  the  Act  as  including  maps, 
charts,  plans,  tables  and  compilations  (e).  It  is  very 
doubtful  whether  any  of  those  fall  within  the  jirivilege 
granted  by  this  paragraph.  One  does  not  take  a  "pas- 
sage "  from  a  map,  and  the  word  is  hardly  appropriate 
oven  to  an  extract  from  a  "table"  or  similar  "com- 
pilation." 

Apparently,  if  there  is  a  failure  to  comply  with  the 
section  in  any  particular,  the  extracted  portion  will  im- 
mediately become  an  infringing  copy,  and  the  usual  con- 
sequences will  follow.     Thus,  if  the  publisher  issued  any 


(d)  Hervirn  v.    /.   S.    Ogih-le  PubUxJmirj  Co.  (1909),  Cop.  Cas.  1905-10, 
p.  262  ;   Oliver  Y.  Zittleton  (1895),  67  Fed.  Rep.  905. 

(e)  Sect.  35  (1)  ("  Literary  work  "). 
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one  advertisement  in  which  the  book  was  not  described  §  2  (1)  (iv). 

as  intended  for  the  use  of  schools,  the  owner  of  any  copy-  

right  work  from  which  any  i^assage  had  been  taken  Avould 
be  entitled  to  an  injunction,  delivery  up  of  copies,  and 
damages.  The  copies  having  become  infringing  copies, 
and  consequently  the  proiDerty  of  the  OAvner  of  the  copy- 
right, would  not  again  become  lawful  copies  by  subsecj[ucnt 
compliance  with  the  terms  of  the  sub-section. 

(v)  The  publication  in  a  newspaper  of  a  report  §  2  (i)  (v). 
of  a  lecture  (/)  delivered  in  public  (^), 
unless  the  report  is  prohibited  by  con- 
spicuous written  or  printed  notice  affixed 
before  and  maintained  during  the  lecture 
at  or  about  the  main  entrance  of  the 
Ijuilding  in  which  the  lecture  is  given, 
and,  except  whilst  the  building  is  being- 
used  for  ]3ublic  worship,  in  a  position 
near  the  lecturer ;  but  nothing  in  this 
paragraph  shall  affect  the  provisions  in 
paragraph  (i)  as  to  newspaper  sum- 
maries : 

There  is  no  liberty  of  dealing  A\itli  a  lecture  under  this  Privilege  does 
paragraph   unless   it   is   delivered   in   public.      Lectures,  Uniyei!^i"[  ^^j^. 
therefore,  which  arc  delivered  by  a  professor  in  a  uni-  other  lectures 
versity  (^),  or  a  lecturer  in  a  college,  such  as  the  Work-  not  delivered 
ing  Men's  College  (i),  cannoit  be  reported  without  the  con-  '"  P"^lic, 
sent  of  the  lecturer.     A  lecture  is  delivered    in    public 
whei'e  members  of  the  public  are  admitted  as  such.     A 
lecturer  may  deliver  a  lecture  to  an  audience  each  member 
of  which,  although  coming  as  one  of  the  general  public, 


(/)  Sect.  35  (1)  ("Lecture"). 

{(j)  Sect.  35  (2). 

[h)  Caird  v.  Sime  (1887),  12  A.  C.  326  ;  Abcriietlvix.  Hntchimon  (1825), 
3L.  J.  (O.  S.)  Ch.  209. 

(i)  Nicola  V.  /»7/rtff«  (1884),  2G  Ch.  D.  371.  See  also  Duck  v.  Bates 
(1884).  13  Q.  B.  D.  843  ;  Glomlley.  Scliy  Pohjscopc  Co.  (1911),  The  Times, 
July  20. 

d2 
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2  (1)  (V). 


Question 
whether  right 
of  newspaper 
summary 
applies  to 
University 
lecture. 


What  is  a 
newspaper : 


is  only  adinilted  u])oii  the  cxjDress  terms  that  he  will  not 
report  or  sanction  any  report  of  the  lecture.  It  is  sub- 
mitted that  -svliere  there  is  a  bargain  of  this  kind  between 
the  lecturer  and  each  one  of  his  audience,  the  lecture  is 
not  delivered  in  public  (/r) .  The  existence,  however,  of 
such  a  bargain  may  depend  upon  whether  the  terms  of 
admission  printed  on  a  ticket  of  admission  or  otherwise 
have  been  brought  with  sufficient  clearness  to  the  notice 
of  each  member  of  the  audience. 

It  has  already  been  observed  that  the  right  of  news- 
paper summary  under  jDaragraph  (i^  applies  whether  the 
work  summarised  is  published  or  unpublished.  Where, 
however,  the  lecture  is  not  delivered  in  public,  it  is  de- 
livered on  the  imj)lied  terms  between  the  lecturer  and 
his  audience  that  they  come  for  theii'  own  instruction  and 
amusement  only,  and  therefore  publication  even  of  a 
newspaper  summary  could  be  restrained  on  the  ground 
that  the  publication  was  procured  by  breach  of  faith  or 
confidence  [J  . 

When  a  lecture  is  elelivered  in  public,  the  right  to 
report  or  summarise  is  confined  to  newsjjapers.  Tiie  Act 
contains  no  definition  of  newspaper.  A  newspaper  is  de- 
fined in  certain  other  statutes  (1)  for  the  purposes  of  the 
law  of  libel,  (2)  for  the  purposes  of  the  Post  Office  regula- 
tions. In  the  Newspaper  Libel  and  Registration  Act, 
1881  (m),  a  newspaper  means  "any  paper  containing 
public  news,  intelligence  or  occurrences,  or  any  remarks 
or  observations  therein  printed  for  sale  and  published  in 
England  or  Ireland  periodically,  or  in  parts  or  numbers 
at  intervals  not  exceeding  twenty-six  days  between  the 
publication  of  any  two  such  papers,  parts  or  numbers." 
In  the  Post  Office  Act,  1908  (w),  a  newspaper  is  defined 
as  "  any  publication  consisting  wholly  or  in  great  part 
of  political  or  other  news,  or  of  articles  relating  thereto. 
or  to  other  current  topics  with  or  without  advertise- 
ments ....  published  in  numbers  at  intervals  of  not 
more  than  seven  days."  The  definition  last  above  cited, 
without  the  final  limitation  as  to  the  intervals  of  pub- 


[h)  Macklin  v.  Richc.rdnon  (1770),  Amb.  694. 

il)   Cairdx.  Sime  (1887),  12  A.  C.  326;  Abernethy  v.  Hutchinson  (1825), 
3  L.  J.  (0.  S  )  Ch.  209. 

(»m)  44  &  4o  Vict.  c.  60,  s.  1. 
(«)  8  Edw.  VII.  c.  48,  s.  20. 
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lication,  probably  gives  a  very  fair  deiinition  of  news-  §  2  (1)  [y). 
pa2:)er  in  the  popular  sense,  and  in  the  absence  of  an 
express  deiinition  might  very  projDerly  be  applied  in  the 
oonstruction  of  this  Act.  As  there  is  no  statutory  re- 
striction on  the  interval  which  may  elapse  between  the 
publication  of  each  number  or  part,  it  is  clear  that 
monthly  journals  might  come  within  the  meaning  of 
newspai^er,  provided  their  contents  consisted  wholly  or 
in  great  part  of  news,  current  topics  and  articles  relating 
thereto.  Monthly  and  quarterly  reviews,  scientific  maga- 
zines, and  legal  and  medical  journals  might  all  fall  within 
the  definition  of  a  newspaper. 

The  right  of  a  newspaper  in  respect  of  a  lecture  de-  Summary  of 
livered  in  public  is:^  -^K"" 

(1)  To  i^rint  a  fair  summary;  respect  of  a 

(2)  To  print  reasonable  extracts  for  the    purpose    of  l'^'^'^^"'^- 

criticism; 

(3)  To  print  a  verbatim  report,  unless  such  report  is 

prohibited  by  the  i^rescribod  notice. 

If  the  lecture  deals  with  political  matters,  it  may  fall 
under  the  heading  of  "an  address  of  a  political  nature," 
and  may,  therefore,  be  reported  verbatim  in  any  news- 
paper, notwithstanding  any  attempted  prohibition  by 
notice  (jin). 

Existing  law- — So  long  as  a  lecture  remains  unpublished  either  by  Lectures  at 
printing'  or  delivery  in  public,  there  is  a  common  law  right  under  common  law 
which  all  reproduction  can  be  prohibited  {a).     Before  the  Lectures  find  under  the 
Copyright  Act,  1835  {p),  there  was  no  protection  for  a  lecture  which  Lectures 
had  lost  the  common  law  right  by  being  delivered  in  public,  but  ^^Py'^'i^Ji,* 
which  had  not  acquired  copyright  under  the  Copj'right  Act  of  Anne         '  ^^"^■^• 
by  publication  as  a  book.     The  Lectures  Copyright  Act,  1835,  was 
passed  to  remedy  this  defect,  and  it  provided  that  if  the  prescribed 
notice  should  be  given  to  two  justices  of  the  peace  before  the  de- 
livery of  a  lecture  in  public,  then  the  author  should  retain  the  sole 
right  of  first  publication.     This  right,  like  the  common  law  right 
in  an  unpublished  work,  was  perpetual,  or  until  such  time  as  the 
author  or  his   representative  should    authorise  the  lecture  to  be 
Ijrinted  or  published,  and  so  acquire  copyright  in  it  as  a  book. 

All  lectures,  sermons  and  speeches  delivered  in  public  without 
any  express  or  implied  condition  attached  to  the  right  of  admission, 
must  be  treated  as  having  been  published  in  the  sense  that  no 
common  law  right  could  be  asserted  on  the  part  of  the  author  or 


(nn)  Sect.  20. 

(o)  Cairdy.  Simc  (1887),  12  A.  C.  326, 

[p)  5  &  6  Will.  4,  c.  65. 


'>8  Copyright  Act,  1911. 

8  2  (1)  (y).    ^^^^  representatives  (g-).     Except  therefore  in  the  rare  cases  where 

,z ^ the  provisions  of  the  Lectures  Copyright  Act  were  observed,  such 

EXISTING  LAW.  works  have  become  absolutely  free  in  so  far  as  the  right  of   the 
author  of  the  lecture,  speech,  or  sermon  is  concerned. 

When  the  lectures,  sermons,  or  speeches  we're  not  delivered  in 
public,  but  to  a  limited  audience  drawn  from  a  limited  class  of  the 
public,  or  were  otherwise  delivered  under  such  circumstances  as 
would  imply  a  confidential  relationship  between  speaker  and 
audience,  such  as  university  or  college  lectures,  then  there  is  no 
publication  and  the  common  law  right  of  property  in  the  lecture, 
sermon,  or  speech  remains  intact  (7). 

Whether  or  not  the  speaker  retained  or  abandoned  his  right  of 
proi")erty  in  the  words  sj)oken,  if  they  were  in  fact  reported  without 
objection  on  the  part  of  the  speaker  and  published,  the  reporter 
acquired  an  independent  copyright  in  the  report  as  the  author  of  a 
book(/'). 

§  2  (1)  (vi).  (vi)  The  reading  or  recitation  in  public  by  one 
person  of  any  reasonable  extract  from 
any  published  work  (6-). 

Scope  of  the  The  question  whether  an  extract  is  reasonable  or  not 

privilege.  must  probablv  be  decided  wit  h  regard  to  the  possible  in- 

jury to  the  commercial  value  of  the  work  utilised.  Where 
the  work  is  not  primarily  adapted  for  public  reading  or 
recitation,  no  doubt  large  extracts  may  be  permitted, 
but  -where  a  work  is  such  that  part  of  the  fruits  Avhich 
the  author  may  reasonably  expect  to  gather  are  the  pro- 
ceeds of  public  performance,  delivery,  reading,  or  recita- 
tion, then  only  a  comparatively  small  extract  Avould  be 
reasonable . 

But  for  this  jiaragraph  the  reading  or  recitation  in 
public  of  any  extract  from  a  literary  work  would  be  an 
infringement  of  the  sole  right  of  public  performanoe, 
which  includes  the  sole  right  of  acoustic  representation. 
The  paragraph  applies  to  any  published  work,  and  there- 
fore to  dramatic  works.  There  is  nothing  in  the  para- 
graph which  expressly  permits  or  prohibits  I'ecitation  in 
character  costume.  It  is  doubtful,  however,  whether  this 
would  not  be  deemed  to  be  more  than  a  recitation.     It 


{q)  Caird  v.  Slmc  (1887),  12  A.  C.  326;  Walter  v.  Lane,  [1900]  A.  C. 
539  ;  MacMin  v.  Richardson  (1770),  Amb.  694  :  D'AfiiKunc  v.  Boosei/  (1835), 
1  Y.  &  C.  268. 

()•)    Walter  v.  Lane,  [1900]  A.  C.  539. 

(s)  Sects.  1  (3),  35  (2). 
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would,  prima  facie,  infringe  the  sole  right  of  visual  ro-  §  2  (1)  (vi). 
presentation  of  the  dramatic  action  in  the  work,  and 
being  more  than  a  bare  reading  or  recitation,  would  prob- 
abl}^  not  bo  within  the  privilege  granted  by  the  para- 
graph. It  may  be  noted  that  in  sect.  11  (2\  which  makes 
an  unauthorised  public  performance  an  offence  punishable 
on  summary  conviction,  there  is  no  saving  clause  which 
excludes  from  its  operation  a  reading  or  recitation  by  one 
person  of  a  reasonable  extract,  and  the  question  arises 
whether  the  Court  would  not  bo  bound  to  convict  such  a 
performer,  although  ho  could  not  be  proceeded  against 
in  a  civil  action. 

Existing  law. — The  exclusive  right  of  reading  or  recitation  is 
vested  in  the  author  for  the  first  time  as  part  of  the  right  of  per- 
formance. Under  the  existing  statutes  there  is  no  such  exclusive 
right  in  any  literary  work.  Even  lectures,  pieces  for  recitation  and 
dramatic  works  are  unprotected  from  public  reading  or  i-ecitation. 

(2)  Copyrig-lit  (t)  in  a  work  sliall  also  be  deemed      §  2  (2). 
to  be  infringed  by  any  person  who — 

(a)  sells  or  lets  for  hire,  or  by  way  of  trade 

exposes  or  offers  for  sale  or  hire ;  or 

(b)  distributes  either  for  the  purposes  of  trade 

or  to  such  an  extent  as  to  affect  pre- 
judicially the  owner  (u)  of  the  copyright ; 
or 

(c)  by  way  of  trade  exhibits  in  public ;  or 

(d)  imports  for  sale  or  hire   into  any  part   of 

His  Majesty's  dominions  to  which  this 

Act  extends  (.v), 
any  work  which  to  his  knowledge  infringes  (?/) 
copyright  or  would  infringe  copyright  if  it  had 
been   made    within    the    part    of    His    Majesty's 
dominions  in   or   into  which  the  sale  or  hiring, 


(t)  Sect.  1  (2). 

(«)  Sect.  5. 

(.r)  Sects.  2.")  (1),  26  (1),  27,  28,  35  (1)  ('<  Self-governing  dominion"). 

{>/)  Sect.  2  (1). 


sale.' 
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§2(2).      exposure,  offering  for  sale  or  hire,  distribution, 
exhibition,  or  importation  took  place. 

Knowledge  of  Wliercas  sect.  2  {!',  ^Icals  Avitli  those  acts  which  are 
Sseiitfal™*^^  direct  infringements  oi'  the  monopoly  conferred  by  sect.  1, 
sect.  2  (2)  specifies  those  acts  which,  although  not  a 
direct  infringement  of  the  monopoly,  yet  follow  from 
and  aggravate  the  consequences  of  such  a  trespass.  'The 
first  class  of  acts  are  (subject  to  the  provisions  of  sect.  7) 
actionable  whether  committed  with  or  without  knowledge 
of  the  wrong.  The  second  class  of  acts  are  not  actionable 
at  all  unless  committed  witli  knowledge. 
Sale,  &c.  In  each  case  the  act  complained  of  must  be  j)roved  to 

abroad.  j^g^^^  l3,.;gj^  Completed  within  the  territorial  limits  of  the 

Act(z). 
Offers  for  Where   a   dealer  did   not  stock  a  certain  picture,   nor 

include  it  in  his  price  list,  but  was  invited  to  quote  a 
price,  and  accordingly  did  so,  and  expressed  his  willing- 
ness to  negotiate  a  sale,  it  Avas  held  that  he  had  not  offered 
the  jsicture  for  sale  within  the  meaning  of  the  Fine  Arts 
Act,  1862  («). 
Proceedings  Beside  the  provisions  in  sect.  2,  which  cover  all  in- 

under  sections  f ringements,  the  Act  contains  certain  other  provisions 
do^noAtquire  which  relate  to  "  copies  "  and  "  infringing  copies."  These 
proof  of  are,  sect.  14  (1 ',  which  relates  to  copies  of  any  work  made 

knowledge.  out  of  the  United  Kingdom,  and  prohibits  theii-  impor- 
tation into  the  United  Kingdom  if  the  j^rescribed  notice 
has  been  given  to  the  Customs;  and  sect.  7,  which  pro- 
vides that  all  infringing  copies  of  any  w^ork,  or  of  any 
substantial  part  thereof,  shall  be  deemed  to  be  the 
property  of  the  owner  of  the  coijyright,  and  that  damages 
may  be  recovered  in  respect  of  the  conversion  thereof. 
Infringing  cojDy  means  any  copy  including  any  colourabk; 
imitation  made  or  imported  in  contravention  of  any  of 
the  provisions  of  the  Act.  The  Act  contains  no  defini- 
tion of  "  copy  " :  but  if  it  is  given  a  liberal  interpretation, 
sect.  7  ought  to  prove  most  valuable  in  cases  wdiore  it 
would  be  otherwise  difficult  to  recover  damages,  owing 
to  the  absence  of  proof  of  knowledge. 


(s)  Bndische  AnUin  v.  Hickson,  [1905]  2  Ch.  495  ;  Saccharin  Corporation 
V.  Reitmayer,  [1900]  2  Ch.  659. 

(a)  Wolf  \.  Wood  (1903),  Cop.  Cas.  1901-4,  p.  69;  The  Times, 
October  31. 
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111  addition  to  the  above-mentioned  civil  remedies  for      §  2  (2). 

infringement,  sects.  11  to  13  contain  provisions  for  the 

seizure  and  destruction   of    infringing    copies,   and    the  ^"^^^^yy 


punishment  of  offenders  by  line  ui^on  summary  conviction. 

Existing  law. — The  existing  law  in  relation  to  acts  constituting 
ini'riugemeut,  and  the  con3efj[uent  right  of  the  proprietor  of  the 
copyright  to  recover  damages  in  respect  thereof,  is  very  vague  and 
ill  defined. 

The  effect  of  the  statutes  as  interpreted  by  case  law  is  probably 
as  follows  : — 

It  is  an  infringement  of  copyright  in  the  case  of — 

(1)  Books— 

(a)  To   multiply   copies   of   the   whole    or    any  substantial 

part  (6). 

(b)  To    impoit  for  sale   or   hire  any  work  which  infringes 

copyright  under  (a)  {<■). 

(c)  To  import  for  sale  or  hire  a  foreign  reprint  (that  is  to  say, 

a  copy  made  outside  the  British  Dominions)  (*/). 

(d)  To  import  into  the  United  Kingdom  copies  printed  in 

Canada  of  any  book  which  has  been  copyrighted  under 
the  Canada  Cc}  yright  Act  (c). 

(e)  Knowing  a  book  to  have  been  unlawfully  made  or  im- 

ported, to  sell,  publish,  or  expose  the  same  for  sale  or 
liire,  or  to  possess  it  for  sale  or  hire  (/). 
Further,  all  works  unlawfully  printed  or  imported  are  deemed  to 
be  the  property  of  the  proprietor  of  the  copyright,  and  after 
making  a  demand  in  writing  he  may  recover  the  same  from  any 
jjerson  who  has  them  in  his  possession,  or  if  he  has  had  them  and 
sold  them,  damages  for  conversion.  This  provision,  which  is  con- 
tained in  sect.  23  of  the  Copyright  Act,  1842,  has  been  held  to  apply 
to  infringements  where  part  only  of  a  work  is  copied  and  emboditd 
as  part  of  another  work  {(j),  and  if  this  decision  is  correct  the  limi- 
tations as  to  knowledge  in  the  case  of  (d)  are  in  eif  ect  removed,  and 
the  proprietor  of  the  copyright  can  sue  any  person  for  damages  who 
has  sold  infringements,  whether  with  or  without  knowledge.  By 
reason  of  this  provision  it  is  also  an  actionable  wrong  to  distribute 
infringing  copies,  although  done  innocently  and  gratuitously. 
It  is  an  infringement  of  copyright  in  the  case  of — 

(2)  Paintings,  drawings  and  j^hotographs  (//) — 

(a)  To  make  any  copy  of  the  work  or  of  any  part  thereof  for 

sale,  hire,  or  distribution. 

(b)  To  import  or  sell,  publish,  let  to  hire,  exhibit  or  dis- 

tribute or  offer  for  sale,  hire  or  exhibition,  or  distribu- 
tion any  copy  of  the  work  or  of  any  part  thereof  made 
without  the  consent  of  the  proprietor  of  the  copyright. 

[b)  Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  ss.  2,  15. 

[c)  Sect.  15. 

[d)  Sect.  17. 

{e)  Canada  Copyright  Act,  1875  (38  &  39  Vict.  c.  53),  s.  4. 

(/)  Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  ss.  15,  17- 

(ff)  Boosei/v.  JJltMjht  (No.  2)  (1899),  81  L.  T.  265. 

[h)  Fine  Arts  Copyright  Act,  1862  (25  &  26  Vict.  c.  68),  ss.  6,  11. 
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e  2  (2)  Further,  in  the  case  of  offences  sijecified  under  (a),  and,  if  tlie 

__r__LJ__  .  offence  lias  been  committed  witli  knowledge  of  infringement,  in 
EXISTING  LAW.  the  case  of  offences  specified  under  (b)  the  proprietor  of  the  copy- 
right can,  in  a  civil  action,  recover  penalties  in  addition  to  damages. 
It  is  an  infringement  of  cop^Tight  in  the  case  of — 

(3)  Engravings  (/) — 

(a)  To  make  any  copy  of  the  work  or  of  any  part  thereof. 

(b)  To  import  auy  copy  of  the  work  or  of  any  part  thereof 

for  sale. 

(c)  To  publish,  sell,  or  expose  for  sale,  or  otherwise  dispose 

of  any  work  unlawfully  made  or  imported. 

(4)  Sculpture  (A-)— 

(a)  To  make  any  copy  of  tli'"  work  or  of  any  part  thereof. 

(b)  To  import  any  work  which  has  been  unlawfully  made. 

(c)  To  expose  for  sale  or  otherwise  dispose  ot  any  work  which 

has  been  unlawfully  made. 


(3). 


(3)  Copyright  (/)  in  a  work  shall  also  be  deemed 
to  be  infringed  by  any  person  who  for  his  private 
profit  permits  a  theatre  or  other  place  of  enter- 
tainment to  be  used  for  the  performance  (m)  in 
public  of  the  work  without  the  consent  (n)  of  the 
owner  of  the  copyright  (o),  unless  he  was  not 
and  had   no  reasonable  ground    for    sus- 


aware, 

pecting,     that    the    performance 

infringement  of  copyright. 


would    be 


Liability  of 
lessee,  &c. 
of  theatre, 
knowledge 
presmned. 


This  sub-section,  Avitli  regard  to  performing  rights,  is 
the  equivalent  of  sub-ssct.  (2)  with  regard  to  the  right 
of  reproduction  in  material  form,  that  is  to  say,  it  si^ecifies 
the  acts  which,  although  not  a  direct  invasion  of  the 
author's  monopoly,  are  accessor}'  to  such  invasion,  and 
therefore  to  bo  deemed  infringements.  Here,  again,  the 
innocent  offender  is  to  be  excused,  but  in  this  case  the 
onus  of  proof  is  shifted,  and  the  offender  has  to  prove  that 
he  was  not  aware,  and  had  no  reasonable  ground  for  sus- 


(t)  Engraving  Copyright  Act,  1734  (8  Geo.  II.  c.  13),  ss.  1,  'J  ;  Prints 
Copyright  Act,  1777  (17  Geo   III.  c.  57,. 

{k)  Sculpture  Copyright  Act,  1814  (-54  Geo.  III.  c.  56),  s.  3. 

(0  Sect.  1  (2). 

(m)  Sects.  2  (1)  (vi),  35  (1)  .'"Performance"). 

(w)  Sect.  5  (2). 

(o)  Sect.  5. 
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pecting,  that  an  offence  was  being  committed.  'This  is  a  §  2  (3). 
vei-}'  valuable  jn-ovision  for  the  jJi'oprietor  of  dramatic 
rights,  and  will  considerably  strengthen  his  hands  against 
the  tenant  or  occupiei-  of  premises  upon  which  an  un- 
authorised performance  takes  place.  Under  existing  law, 
he  had  to  prove  that  such  person  wilfully  caused  or  per- 
mitted the  unauthorised  performance,  knowing  it  to  be 
unauthorised  (p) .  This  was  a  heavy  burden  of  proof, 
and  the  Courts  were  frequently  constrained  to  hold  that 
knowledge  was  not  proved  in  cases  where  the  circum- 
stances were  undoubtedly  suspicious  {q) . 

It  will  be  observed  that  the  operation  of  the  sub-section  Section 
is  not  confined  to  dramatic  and  musical  works.     The  right  applicable  to 
of  public  performance  exists  in  all  works  which  are  capable  readings  and 
of  being  acoustioally  represented,  or  which  have  a  dramatic  lectures, 
element    capable    of    visual    representation.      This    sub- 
section appears,  therefore,  to  ajjply  to  the  unauthorised 
delivery  of  a  lecture,  or  to  a  public  reading  or  recitation,, 
as  well  as  to  tliie  performance  of  dramatic  and  musical 
works. 

Reading  sub-sect.  2  (1)  and  2  i^3)  together,  the  offences  Summary  of 

which  are  actionable,  and  in  respect  of  Avhich  damages  o^ences 

11^  ^        aii-amst  per- 

can  be  recovered,  are: —  forming 

(1)  Performing  or  causing  to  be  performed;  ^  ° 

(2)  In  the  case  of  a  pToprietor,  tenant  or  occujaier  of 

a  theatre  or  othea-  building,  permitting  the 
building  to  bo  used  for  private  performance, 
provided — 

(a)  he  does  so  for  jDrivate  j^rofit; 

(b)  he  is  unable  to  prove  that  he  was  in- 
nocent as  to  the  unlawful  nature  of  the  ipev- 
formance. 

If  the  proprietor,  tenant  or  occupier  of  a  theatre,  or  Where  lessee, 
other  building  not  only  permits  the  performance  to  take  ^^-  °^ 
place,  but  also  causes  the  performance  in  the  sense  that  the  per- 
the  actual  performers  are  his  servants  or  agents  (qq),  then  formance. 
it   seems   reasonably  clear   that  ho  may  be   sued   under 


(p)  Copyright  (Musical  Compositions)  Act,  1S88,  s.  3. 

(7)  3Ioia  V.  Coiwif'f  Theatre,  Ltmitfd  (1903),  Cop.  Cas.  1901-4,  p.  42, 
The  Times,  February  4  ;   Sarpy  v.  Holland.  [1908]  2  Ch.  198. 

{qq)  L>ion  v.  luwicles  (1863),  3  B.  &  S.  556  ;  Jii/sseli  v.  Briant  (1849),  ^ 
C.  B.  836. 
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§  2  (3).       sect.  2  (1)  for  a  direct  infringement  of  the  monopoly  of 

the  sole  right  of  performance,  and  proof  of  innocence  on 

his  part  would  afford  no  defence. 

No  reservation  of  performing  right  by  printed  notice 
or  otherwise  is  in  any  case  necessary  to  preserve  the  fidl 
right  of  public  performance. 

Existing  law-— Performing  right  exists  only  in  the  case  of 
dramatic  and  musical  works.  Briefly  the  law  relating  to  the 
infringement  of  such  right  is  as  follows :  — 

( 1 )  Dramatic  piece — 

(i)  a  penalty  of  40s.  for  each  performance  may  be  recovei-ed  by 
the  owner  of  the  performing  right  if  the  defendant 
performs  or  causes  the  piece  to  be  performed,  that  is, 
initiates  or  directs  the  performance  or  performs  by 
himself,  his  servants  or  agents  (?•) ; 

(ii)  damages  may  be  recovered  if  the  defendant  performs  or 
causes  or  permits  to  be  performed  (s) ; 

(iii)  costs  follow  the  event  and  are  not  in  the  discretion  of  the 
Court  {t) ; 

(2)  Musical  composition — 

The  same  remedies  as  in  the  case  of  a  dramatic  piece,  but 
subject  to  the  provisions  of  the  Copyright  (Musical 
Compositions)  Act,  1SS8,  that — 

(i)  the  award  of  the  4()i.  penalty  is  not  obligatory, 
and  the  Court  may  award  any  less  sum,  including 
nominal  damages  only(*0  ; 

(ii)  the  costs  are  in  the  absolute  discretion  of  the 
Court  (:r) ; 

(iii)  the  proprietor,  tenant,  or  occupier  of  any  theatre 
or  other  building  where  the  performance  takes  place 
is  not  liable,  unless  he  wilfully  caused  or  permitted 
the  performance  (?/). 

The  enjoyment  of  performing  right  in  musical  com- 
positions is"^  also  subject  to  the  provisions  of  the  Copy- 
right (Musical  Compositions)  Act,  1882,  under  which  the 
printing  of  a  notice  of  reservation  upon  each  published 
copy  of  the  music  is  a  condition  precedent  of  the  further 
enjoyment  of  the  performing  right  therein  (2). 


{)•)  Dramatic  Copyright  Act,  1833  (3  >!v:  4  Will.  IV.  c.  15),  s.  2. 

(«)  Copyright  Act,  lS-12  (5  &  6  Vict.  c.  4.j).  s.  20. 

(4  Dramatic  Copyright  Act,  1833  (3  &  4  Will.  IV. c.  15),  s.  2,  amended 
by  5  ct  6  Vict.  c.  97,  s.  2  ;  lieevr  v.  Gihsoii,  [1891]  1  Q.  B.  652  ;  Averi/  v. 
Wood,  [1891]  3  Ch.  115  ;   H(nker  v.   JFuod  (1S85),  54  L.  J.  Q.  B.  419. 

(u)  Copyright    Musical  Compositions)  Act,  1888,  ss.  1,  4. 

(.(■)  Sect.  2. 

(y)  Sect.  3. 

(r)  45  &  46  Vict.  c.  40. 
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3.   The  term  for  which  copyriglit  («)  shall  sub-        §3. 
sist  shall,  except  as  otherwise  expressly  provided  Term  of 
by  this  Act  (^.),  be  the  life  of  the  author  and  a '"p^"^^'" 
period  of  fifty  years  after  his  death  : 

Provided  that  at  any  time  after  the  expiration 
of  twenty-five  years,  or  in  the  case  of  a  work  in 
which  copyright  subsists  at  the  passing  of  this 
Act  thirty  years,  from  the  death  of  the  author  (c) 
of  a  published  work  (d),  copyright  in  the  work 
shall  not  be  deemed  to  be  infringed  by  the  repro- 
duction of  the  work  for  sale  if  the  person  repro- 
ducing tlie  work  proves  that  he  has  given  the 
prescribed  notice  in  Avriting  of  his  intention  to 
reproduce  the  work,  and  that  he  has  paid  in  the 
prescribed  manner  to,  or  for  the  benefit  of,  the 
owner  of  the  copyright  (^)  royalties  in  respect  of 
all  copies  of  the  work  sold  by  him  calculated  at 
the  rate  of  ten  per  cent,  on  the  price  (/)  at  which 
he  publishes  the  work ;  and,  for  the  purposes  of 
this  proviso,  the  Board  of  Trade  may  make  regu- 
lations prescribing  the  mode  in  which  notices  are 
to  be  given,  and  the  particulars  to  be  given  in 
such  notices,  and  the  mode,  time,  and  frequency 
of  the  payment  of  royalties,  including  (if  they 
think  fit)  regulations  requiring  payment  in  ad- 
vance or  otherwise  securing  the  payment  of 
royalties. 


(«)  Sect.  1  (2). 

[b)  Sects.  16  (1),  17,  18,  19  (1),  21. 

(f)  Sect.  16  (1). 

(d)  Sects.  1  (3),  35  (2). 

{e)  Sect.  .5. 

(/)  Cf.  sect.  19  (3)  ("  Ordinaiy  Retail  Selling-  Trice"). 
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§3- 

' '  Except  as 
otherwise 
expressly 
provided." 


Proviso. 


The  following-  are  the  special  provisions  contained  in 
the  Act:  — 

(1)  Works  of  joint  authors — lifty  j'ears  after  death  of 
author  who  dies  first,  or  life  of  longest  liver, 
■whichever  period  is  the  longer  {Qj  ; 

(2y  Any  literary,  dramatic  or  musical  work,  or  any 
engraving  not  published  or  performed  in  public 
in  the  lifetime  of  the  author — until  publication 
or  i^erformanoe  in  jDublic,  and  fifty  years  there- 
after (/i); 

(3^.  PhotograjDhs  (i),  records,  perforated  rolls,  itc.  k, — ■ 
fifty  3"ears  from  making  the  negative  or  plate; 

(4)  Government  jjublications,  the  coj^yright  in  which 
has,  in  default  of  agreement  with  the  author, 
vested  in  the  Crown  (? — fift}^  j'ears  from  the 
date  of  first  publication. 

As  originally  introduced,  the  Copyright  Bill  contained 
a  very  complicated  clause,  under  which'  it  was  proposed 
that  any  person  should,  after  the  death  of  the  author  of 
a  work  which  had  been  published  or  publicly  performed, 
have  the  right  to  present  a  jDctitiou  to  the  Comptroller- 
Ceneral  of  Patents,  Designs  and  Trade  Marks,  and  obtain 
an  order  for  a  compulsory  licence  to  print  or  perform  the 
work  upon  satisfying  the  Comptroller  that,  by  reason  of 
the  excessive  price  charged  for  copies  of  the  Avork,  or  for 
the  right  to  perform  the  work  in  public,  or  in  an}^  other 
way,  the  work  was  withheld  from  the  public,  and  the 
reasonable  requirements  of  the  public  Avere  not  met. 

The  compulsory  licence  clause  met  with  so  much  opposi- 
tion, that  when  the  Bill  went  into  Committee  in  the  House 
of  Commons,  the  wdiolc  clause  was  dropped,  and  in  lieu 
thereof  the  Committee  substituted  this  j^i'oviso  and  the 
present  sect.  4. 

The  proviso  represents  a  compromise  betweim  tliose  w\\o 
demanded  the  full  term  of  life  and  fifty  years,  and  those 
who  desired  to  shorten,  or  at  least  not  to  extend  the  present 
period  of  copyright.  Absolute  monopoly  will  be  enjoyed 
for  twenty-five  years  after  the  author's  death.      Where 


(.9)  Sect.  16  (1). 
(!)  Sect.  21. 


(/)  Sect.  18. 


(A)  Sect.  17. 
(/.•)  Sect.  19  (1). 
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the  autlioi'  lives  for  sevoiiteen  years  or  more  after  lirst  §  3. 

publication,  his  works  will  enjoy  absolute  protection  for      

a  longer  period  than  they  got  at  present.  If  the  author 
dies  Avithin  the  period  of  seventeen  years  after  publica- 
tion, his  works  will  enjoy  absolute  protection  for  a  shorter 
period  than  they  get  at  jiresent.  On  the  whole,  the 
average  absolute  jDrotection  in  the  case  of  books  is  prob- 
ably less  than  it  is  under  existing  law.  After  the  expira- 
tion of  twenty-five  years  from  the  author's  death,  re- 
production is  free  to  all  upon  giving  the  prescribed  notice 
and  paying  the  10  per  cent,  royalty  as  jsrescribed  by  the 
regulations  of  the  Board  of  Trade. 

The  meaning  of  the  proviso  is  not,  in  all  respects,  very  Scope  of  the 
clear.  It  is  open  to  some  doubt  whether  the  liberty  privilege, 
granted  by  the  proviso  is  rc^strictLxl  to  a  liberty  to  re- 
produce the  entire  work  as  published  by  the  author  in  the 
same  form  and  without  any  alteration,  or  wdiether  it  would 
be  permissible  (1)  to  reproduce  part  only;  (2)  to  repro- 
duce in  another  form,  e.g.,  to  reproduce  a  translation  of 
the  original  sheet  music  in  the  form  of  a  record,  &c.; 
(8)  to  utilise  the  work  as  the  basis  of  a  new  work  so  that  the 
copyright  Avork  would  only  appear  in  fragments  much 
altered  and  revised.  It  is  submitted  that,  in  the  absence 
of  any  limitation,  the  greater  will  include, the  less,  and 
that  the  work  or  part  of  it  can  be  reproduced  in  any  of 
the  forms  suggested. 

An  even  more  difficult  jjoint  arises  as  to  whether  the 
liberty  granted  by  the  proviso  extends  to  the  reproduc- 
tion of  the  AVork  as  part  of  a  oollective  Avork,  such  as  a 
neAvspaper  collection  of  essays  or  hymns,  or  an  encyclo- 
pedia, and  if  so,  upon  Avhat  basis  the  10  per  cent,  royalty 
is  to  be  calculated.  It  is  submitted  that  reproduction  in  a 
collectiA^e  Avork  is  permissible,  and  that,  Avhere  so  repro- 
duced, the  published  price  of  the  Avork  reproduced  nmst 
l)e  ascertained  by  taking  a  proportionate  part  of  the  pub- 
lished price  of  the  entii'e  coUectiA'o  AVork. 

The  price,  it  Avill  be  obserA^cd,  is  not  the  price  at  Avhich  "  Price  at 
the  Avork  is  sold,  but  that  at  Avhich  it  is  published.     It  ^^^jf^jj"/^  „ 
seems  clear,  therefore,  that  Avhere  a  book  is  published  at 
a  price  subject  to  discount,  the  full  published  price  is  to 
be  taken  in  reckoning  the  royalties  due. 

A  further  question  arises  under  this  jDroviso  as  to  the  Where 
position  of  a  publisher  who,  before  the  passing  of  the  Act,  publi.^er  has 
has  taken  an  assignment  of  the  copyright  and  has  agreed    ^^^^    °  ^^^ 
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§3. 

author  a 

higher 

royalty. 


Where  after 
expiration  of 
original  term 
publisher  may 
continue  to 
reproduce 
under  sect.  24. 


No  corre- 
sponding 
right  in 
relation  to 
performing 
rights. 


Application  of 
proviso  to 
posthumous 
works. 


to  jDay  the  author  a  stipulated  roj'alty,  say  20  per  cent., 
during  the  full  term  of  the  copyright.  Before  the  old 
term  of  copyright  has  expired,  the  work  may  have  come 
under  the  operation  of  this  proviso.  Other  publishers 
will  then  have  the  right  to  reproduce  upon  pa^'ment  of  a 
royalty  of  10  per  cent.  Must  the  original  publisher  con- 
tinue to  pay  20  per  cent,  under  his  contract  until  the 
expiration  of  the  old  term  of  copyright?  It  is  submitted 
that  he  is  not  bound  to  do  so,  but  may  pay  10  per  cent. 
only  under  the  proviso.  The  meaning  of  the  contract 
is  that  he  shall  pay  20  per  cent,  so  long  as  he  has  the  copy- 
right in  the  sense  in  which  it  was  then  understood,  that  is 
to  say,  the  sole  and  exclusive  right  of  multiplying  copies. 
There  is  no  agreement  to  pay  a  20  per  cent,  royalty  after 
such  sole  and  exclusive  righ't  has  determined,  and  the 
right  to  reproduce  lias  fallen  in  to  the  public  domain. 
It  seems  fairly  clear  that  the  original  publisher  must  then 
be  entitled  to  claim  the  right  along  with  the  rest  of  the 
public  to  reproduce  upon  payment  of  the  10  per  cent, 
royalty. 

After  the  expiration  of  the  old  term  of  copyright,  the 
extended  period  of  copyright  belongs  to  the  author's  re- 
presentatives, but  the  original  publisher  may  continue  to 
reproduce  the  work  under  the  provisions  of  sect.  24.  If, 
however,  the  work  has  also  fallen  under  the  operation 
of  the  proviso  to  sect.  3,  it  is  submitted  that  he  can  re- 
produce upon  payment  of  a  10  per  cent,  royalty  under 
that  proviso,  and  is  not  bound  to  submit  the  amount  of 
royalty  to  arbitration  under  sect.  24  (1)  (a)  (ii). 

It  will  be  observed  that  the  proviso  does  not  contain 
any  provision  for  the  public  performance  of  works,  or 
for  the  production  of  works  which  have  been  publicly 
performed  but  not  published.  In  respect  of  these,  the 
absolute  monopoly  is  maintained  for  the  full  period  of 
life  and  fifty  years. 

Primarily,  this  j)roviso  does  not  apply  to  those  cases 
where  the  duration  of  the  copyright  is  expressly  defined 
in  other  parts  of  the  Act,  that  is  to  say  (1)  works  of  joint 
authors  ;  (2)  posthumous  works  ;  (3)  photographs  ; 
(4)  records,  perforated  rolls,  &c.  The  proviso  qualifies 
the  period  of  life  and  fifty  years  prescribed  in  this  section, 
but  does  not  purport  to  qualify  any  special  periods  pre- 
scribed in  other  sections.  In  the  case  of  posthumous 
works,  however,  which  are  dealt  with    in    sect.   17,  the 
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special  period  prescribed  is  fifty  years  from  first  publica-         §  3. 

tioii  or  performance  in  public,  and  tben  it  is  provided ■ 

that  the  23i'oviso  to  sect.  3  "shall  .  .  .  apply  as  if  the 
author  had  died  at  the  date  of  such  publication  or  per- 
formance." Posthumous  works,  therefore,  may  be  repro- 
duced on  the  royalty  basis  after  the  expiration  of  twenty  ■ 
five  3'ears  (or  in  the  case-  of  a  work  in  which  copyright 
subsists  at  the  passing  of  the  Act,  thirty  years  j  from  first 
publication  or  performance. 

The  application  of  the  proviso  to  the  works  of  joint  Applicatiou 
authors  is  not  quite  so  clear.  In  the  case  of  such  works,  ^orkso^f°omt 
special  provision  as  to  the  duration  of  copyright  is  made  authors, 
under  sect.  16.  The  duration  of  copyright  is  fifty  years 
from  the  death  of  the  author  who  dies  first,  but  if  the 
author  who  dies  last  survives  that  period,  then  for  his 
life.  There  is  no  express  reference  in  the  section  to  the 
proviso  in  sect.  3,  but  it  is  provided  that  "references 
in  this  Act  to  the  period  after  the  expiration  of  any  speci- 
fied number  of  years  from  the  death  of  the  author  shall 
be  construed  as  references  to  the  period  after  the  expira- 
tion of  the  like  number  of  years  from  the  death  of  the 
autho]-  who  dies  first,  or  after  the  death  of  the  author  who 
dies  last,  whichever  period  may  be  the  shorter."  It  seems 
most  probable  that  these  words  were  inserted  so  as  to  bring 
the  works  of  joint  authors  under  the  proviso  in  sect.  3, 
as  well  as  under  the  proviso  in  sect.  5,  which  makes  the 
last  twenty-five  years  of  the  copyright  unassignable  by 
the  author  during  his  lifetime.  Unfortunately,  the  pro- 
viso in  sect.  3  is  not  expressly  applied  to  the  case  of  the 
works  of  joint  authors,  and  upon  a  strict  construction  of 
the  Act,  it  does  not  apply.  It  is  submitted,  however,  that 
the  strict  construction  ought  to  yield  to  the  obvious  in- 
tention of  the  draftsman,  and  to  the  consideration  that  it 
is  of  the  utmost  importance  that  the  proviso  in  sect.  3 
should  fit  in  with  the  proviso  in  sect.  5.  It  is  essential 
to  the  whole  scheme  of  these  two  provisoes  that,  when  the 
interest  during  any  period  is  unassignable  by  the  author, 
there  should  be  a  right  during  the  same  period  to  repro- 
duce upon  a  roj^alty  agreement.  If  this  were  not  so,  it 
would  be  a  source  of  serious  inconvenience  to  publishers, 
since  they  would  not  be  able  to  continue  the  publication 
of  a  work  without  making  a  fresh  contract  with  the 
author's  representatives.  As  it  is  clear  that  the  proviso 
in  sect.  5  does  apply  to  works  of  joint  authors,  the  Courts 

M.  E 
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§  3.  ought  to  hold,  in  consonance  with  the  general  scheme  of 

•  the  Act,  that  the  proviso  in  sect.  3  is  equally  applicable. 

Where  the  author  who  dies  last  survives  the  author  who 
(lies  first  by  fifty  years  or  more,  there  is  no  period  of  un- 
assignable copyright.  Where  the  author  who  dies  last 
survives  the  author  who  dies  first  by  more  than  twenty- 
live  years  (or  in  the  case  of  w^orks  in  wdiich  copyright 
subsists  when  the  Act  is  passed,  thirty  years),  but  less 
than  fifty  years,  the  period  of  unassignable  copyright  is 
the  residue  of  tlij©  fifty  years  remaining  after  the  death 
of  the  author  who  dies  last.  Where  the  author  who  dies 
last  survives  the  author  who  dies  first  by  less  than  twenty- 
five  years  (or  in  the  case  of  works  in  which  copyright, 
subsists  when  the  Act  is  passed,  thirty  years),  the  period 
of  unassignable  copyright  is  twenty -five  years  (or  in  the 
case  of  works  in  wliich  copyright  subsists  when  the  Act  is 
passed,  twenty  years). 
Application  of  It  is  submitted  that  the  jiroviso  in  sect.  3  has  no  appli- 
photoffi-aphs  cation  to  photograjjhs,  or  to  records,  perforated  rolls,  &c. 
or  records.  These  are  specifically  dealt  with  in  sections  21  and  19 
I'espectively.  A  literal  construction  of  the  Act  does  not 
bring  them  within  the  proviso,  and  there  is  nothinj^  to 
show  that  there  was  any  intention  to  apply  the  proviso 
to  such  works  ;  and  as  the  period  of  copyright  is  fifty  years 
from  the  making  of  the  work,  and  has  no  iielation  to  the 
duration  of  the  author's  life,  the  proviso  would  be  in- 
appropriate to  the  subject-matter .  Further,  the  "  author  " 
of  a  photograph  or  record  may  be  a  corporation,  and  in 
such  a  case  the  proviso  would  not  only  be  inappropriate, 
but  would  be  wholly  inapplicable. 

Existing  law. — Under  existing  law  there  are  different  terms  of 
copyriglit  for  different  classes  of  work  as  follows : — 

Books — Forty-two  years  from  first  jjublication  or  antkor's  life 
and  seven  years,  whichever  period  shall  prove  the  longer. 

Books  bequeathed  or  given  to  a  university,  &c. — Perpetual 
copyright. 

Paintings,  drawings,  and  photographs— Aiithor's  life  and  seven 
years. 

Engravings — Twenty-eight  years  from  date  of  first  publication. 

Sculpture  -Fourteen  years  from  date  of  first  publication,  with  a 
further  period  of  fourteen  years  if  at  the  expiration  of  the 
first  term  the  person  who  originally  made  or  caused  the 
woi'k  to  be  made  is  alive,  and  has  not  parted  with  the 
copyright. 
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Performing  right  in  dramatic  or  musical  piece—  g  o 

(i)  If  unpublished  and  unperformed — In  perpetuity 


(ii)  If  ])ublished  but  unperformed  —Twenty-eight  years  existing  law. 
from  first  publication,  or  for  the  life  of  the  author. 

(iii)  If  performed  before  the  teiTa,  if  any,  under  (ii)  has 
expired — Forty-two  years  from  first  public  performance, 
or  life  of  author  and  seven  years. 

4.  If  at  any  time  after  the  death  of  the  Compulsory 
author  {m)  of  a  literaiy  (?z),  dramatic  (o),  or  musical 
work  which  has  been  published  (/?)  or  performed 
in  public  (5')  a  complaint  is  made  to  the  Judicial 
Committee  of  the  Privy  Council  that  the  owner 
of  the  copyright  in  the  work  has  refused  to 
republish  or  to  allow  the  republication  of  the 
work  or  has  refused  to  allow  the  performance  in 
public  of  the  work,  and  that  by  reason  of  such 
refusal  the  work  is  withheld  from  the  public,  the 
owner  of  the  copyright  may  be  ordered  to  grant 
a  licence  to  reproduce  the  work  or  perform  the 
work  in  public,  as  the  case  may  be,  on  such  terms 
and  subject  to  such  conditions  as  the  Judicial 
Committee  may  think  tit. 

This  section  reproduces  sect.  5  of  the  Copyright  Act,  Scope  of 
1842.  The  right  to  apply  to  the  Judicial  Committee  is  the  section. 
now  extended  so  as  to  cover  Avorks  which  have  been 
publicly  performed,  although  not  published,  and  a  licence 
to  perform  such  works  in  public  may  be  granted.  Appa- 
rently, a  licence  may  be  granted  to  perform  a  work  which 
has  been  published  but  not  performed;  but  no  licence  may 
be  granted  to  publish  a  work  which  has  been  j^erformed 
in  public  but  not  published . 

It  is  doubtful  how  far  the  owner  of  the  copyright  may,  Illusory 

bv  charCTinff  an  extravao-ant  price  for  copies  or  for  admis-  Publication  or 
'  o      o  D  1  I  periorniance. 

(/«)  Sect.  16  ri). 

(w)  Sect.  35  (1)  ("Literary  Work"). 

(o)  Sect.  35  (1)  (•'  Dramatic  Work"). 

( p)  Sects.  1  (3),  35  (■?). 

[q]  Sects.  35  (1)  ("Performance"),  35  (2). 

e2 
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S  4.  sion  to  public  performance,  in  effect,  suppress  tlie  work 
and  yet  avoid  the  operation  of  this  section  by  never  de- 
clining to  publish  or  perform  when  the  demand  is  made 
that  he  shall  do  so.  It  may  be  said  that  there  is  a  refusal 
to  publish  or  perform  in  public  when  the  publication  or 
performance  is  merely  technical  and  illusorj;  or  it  may  be 
said  that  there  is  no  publication  or  public  performance 
unless  the  conditions  are  such  that  the  enjoyment  of  the 
work  is  placed  within  reach  of  a  substantial  section  of 
the  general  public,  and  not  merely  within  the  reach  of  a 
few  multi-millionaires.  To  supjiort  any  argument  of  this 
kind,  however,  the  price  asked  would  have  to  be  abso- 
lutely out  of  all  proportion  to  usual  prices  charged.  A 
public  performance,  however,  might  be  held  to  be  illusory 
not  only  on  the  ground  of  excessive  price,  but  becauset 
it  was  not  a  serious  attempt  to  stage  the  work.  If  a  play 
was  to  be  occasionally  performed  in  some  small  hall,  the 
actors  in  plain  clothes  reading  their  parts  from  printed 
copies  of  the  play,  it  might  well  be  said  that  thpre  was 
no  public  performance  within  the  meaning  of  this  section. 

Ownership  of        5. — (1 )  Subject  to  tliG  provisioiis  of  this  Act  (r)^ 
copyrig   ,  'c.  ^j^^  author  (s)  of  a  work  shall  be  the  first  owner 
of  the  copyright  (t)  therein  : 
Provided  that — 

(a)  where,  in  the  case  of  an  engraving  (?/)^ 
photograph  (x),  or  portrait,  the  plate (,y) 
or  other  original  was  ordered  by  some 
other  person  and  was  made  for  valu- 
able consideration  in  pursuance  of 
that  order,  then,  in  the  absence  of 
any  agreement  to  the  contrary,  the 
person  by  whom  such  plate  or  other 


(?•)  Sect.  18. 

(*■)  Sects.  16  (2),  19  (1),  21. 

{t)  Sect.  1  (2). 

(u)  Sect.  35  (1)  ("Engravin<rs"). 

(x)  Sect.  35  (1)  ("Photog-iaph"). 

(y)  Sect.  35  (1)  ("Plate"). 
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original  was  ordered  shall  be  the  first  §  5  (l). 
owner  of  the  copyright ;  and 
(b)  where  the  author  was  in  the  employment 
of  some  other  person  under  a  contract 
of  service  or  apprenticeship  and  the 
work  was  made  in  the  course  of  his 
employment  by  that  person,  the  per- 
son by  whom  the  author  was  employed 
shall,  in  the  absence  of  any  agreement 
to  the  contrary,  be  the  first  owner  of 
the  copyright,  but  where  the  work  is 
an  article  or  other  contribution  to  a 
newspaper,  magazine,  or  similar  period- 
ical, there  shall,  in  the  absence  of  any 
agreement  to  the  contrary,  be  deemed 
to  be  reserved  to  the  author  a  right  to 
restrain  the  publication  of  the  work, 
otherwise  than  as  part  of  a  newspaper, 
magazine,  or  similar  periodical. 

It  is  important  to  note  that  in  ail  cases  statutory  copy-  Prima  facie 
right  vests  at  the  moment  any  work  which  is  the  subject  copyright 
of  copyright  is  created.     Unless  the  work  is  created  under  author, 
circumstances  whicU  bring  the  case  under  one  of  the  ex- 
press exceptions  contained  in  the  Act,  the  ooj^yright  vests 
in  the  author,  and  no  other  person  can  show  a  good  title  to 
sue,  unless  he  can  prove  a  written  assignment  from  the 
author,  or  a  transmission  of  the  title  by  operation  of  law 
upon  death  or  insolvency. 

The  exceptions  to  the  rule  that  copyright  vests  in  the  Exceptions, 
author  are:  (1)  Government  publications,  copyright  in 
which  vests  in  the  Crown;  (2)  certain  works  executed 
on  commission;  (3)  works  executed  in  the  course  of  em- 
ployment under  a  contract  of  service  or  apprenticeship; 
(4)  records  made  before  the  commencement  of  the  Act, 
copyright  in  which  vests  in  the  owner  of  the  original 
plate  at  that  date . 
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Works  exe- 
cuted on 
commission. 

Meaning  of 
"  portrait." 


Drawings 
commissioned 
for  illus- 
trating book 
not  within 
the  section. 


Conditions 
precedent 
to  vesting  of 
copyright  in 
commissioned 
work. 


The  vesting  of  copyright  in  the  case  of  \vorks  executed 
on  commission  is  limited  to  certain  classes  of  artistic 
work,  viz.:  (1)  all  artistic  work  if  the  subject-matter  is 
a  portrait;  (2;  all  engravings  and  photographs  whatever 
the  subject-matter. 

It  may  sometimes  be  a  little  difhcult  to  deline  what  is 
and  what  is  not  a  portrait.  It  is  submitted  that  it  in- 
cludes the  representation  of  a  group  of  persons  as  well 
as  the  representation  of  an  individual.  It  is  submitted 
that  it  also  includes  works  of  sculpture  as  well  as  paint- 
ings and  other  representations  in  the  flat. 

So  long  as  the  main  object  of  the  artist  is  to  portray  the 
characteristic  individuality  of  any  person  or  group  of 
persons,  the  result  is  a  portrait,  even  although  it  be  merely 
a  pen  and  ink  sketch  of  some  topical  event,  such  as  a  group 
of  distinguished  visitors  at  a  race  meeting,  or  a  group 
of  the  leading  characters  in  some  came  celebre  at  the  Law 
Courts.  The  main  object  of  the  sketch,  however,  must 
be  portraiture,  and  the  rest  of  the  sketch  must  be  inci- 
dental thereto.  Where  the  main  object  of  a  sketch  is  the 
representation  of  some  topical  scene,  such  as  the  race  for 
the  Derby  stakes,  or  the  "  Battle  of  Stepney,"  the  in- 
troduction into  the  sketch,  as  an  incidental  element,  of 
some  well-known  individual  present  on  the  occasion  will 
not  make  the  sketch  a  portrait. 

It  is  a  little  unfortunate  that  all  drawings  were  not 
included  in  the  category  of  works,  the  copyright  in  which 
passes  by  operation  of  law  to  the  person  commissioning 
the  work.  Drawings  are  so  frequently  commissioned  as 
illustrations  for  letterpress  of  all  kinds,  that  it  would  be 
much  more  convenient  if  the  necessity  for  a  written 
assignment  in  each  case  could  bo  dispensed  with.  As  tho 
section  stands,  it  will  be  necessary  to  have  such  an  a„ssign- 
ment  in  the  case  of  all  drawings  commissioned  for  illus- 
tration, except  where  the  subject-matter  of  the  drawing  is 
a  portrait. 

It  will  be  observed  that  the  following  elements  are 
necessary  before  the  copyright  passes  in  the  case  of  a  work 
executed  on  commission:  — 

(1)  Order  to  execute. 

(2)  Giving  or  promising  some  valuable  consideration. 

(3)  Execution  in  pursuance  of  the  order. 

(4)  Absence  of  agreement  to  the  contrary. 


'  •  Valuable 
considera- 
tion." 
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The  valuable  consideration  need  not  be  in  monoy.  §5(1). 
Where  the  proprietors  of  a  school  procured  certain  photo- 
graphers to  take  photographs  of  the  premises  on  the  terms 
that  they  would  only  pay  for  such  copies,  if  any,  as  they 
might  afterwards  approve  of  and  select,  it  was  held  that 
the  copyright  in  the  photographs  vested  in  them  under 
the  Fine  Arts  Copyright  Act,  1862.  The  photographers, 
it  was  held,  were  employed  for  valuable  consideration  to 
take  the  photographs  on  behalf  of  the  proprietors  of  the 
school.  The  valuable  consideration  consisted  in  the  grant- 
ing to  them  of  liberty  to  come  upon  the  premises,  and 
the  consequent  chance  of  selling  copies  {zj . 

It  will  be  observed  that  copyright  passes  immediately  Actual  pay- 
the  work  is  executed  in  pursuance  of  the  commission,  and  m^nt  not  a 
consequently  payment  of  the  artist,  in  the  case  of  a  money  precedent, 
consideration,   is  not  a  condition  precedent  to  the  vest- 
ing of  the  copyright  in  the  employer: 

The  proviso  only  operates  to  vest  the  copyright  in  the  "  Agreement 
absence  of  any  agreement  to  the  contrary.  It  will  be  contrary" 
observed  that  such  agreement  need  not  be  in  writing,  or 
even  expressed  in  words.  If  the  proper  inference  of  fact 
from  all  the  circumstances  of  the  employment  is  that  the 
mutual  intention  of  the  parties  was  that  the  copyright 
should  remain  with  the  author,  it  ought  to  be  so  held. 
The  proviso  merely  raises  a  presumption  in  favour  of  the 
view  that  the  copyright  passes  to  the  employer,  but  that 
presumption  may  be  rebutted  by  any  evidence  of  an  agree- 
ment to  the  contrary. 

Proviso  (b)  applies  to  all  classes  of  work.     The  con-  Works  exe- 
dition  precedent  to  the  passing  of  the  copyright  there-  (^^^^^  '^y 
under  is  the  relationship  of  nraster  and  servant,  or  master  under  con- 
and  apprentice.     A  contract  of  service  imports  the  right  tract  of 
of  control  and  supervision  by  the  master  over  the  servant  service. 
during  the  execution  of  the  work.     Where  such  control 
and  supei'vision  exists,  the  work  is  done  under  a  contract 
of  service,  notwithstanding  that  it  is  paid  by  results,  that 
is  to  say,  that  the  work  is  piece-work.     Reporters,  leader 
writers,  editors  and  others  on  the  permanent  staff  of  a 
newspaper  do  their  work  under  a  contract  of  service.     So, 
as  a  rule,  do  canvassers  and  other  persons  employed  to 
do  such  work  as  the  compiling  of  directories,  year  books, 
and  the  like. 

(z)   Stncl-cnianu  v.  Patnii.  [1906]  1  Ch.  774. 
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^§5(1). 

Right  of 

joiimalists, 

&c.,  to 

restrain 

separate 

publication. 


Tho  last  few  Hues  in  proviso  (b),  reserving  to  the  author 
the  right  to  restrain  the  publication  of  the  -svork  other- 
wise than  as  part  of  the  periodical  of  which  it  forms  a 
part,  were  inserted  by  the  House  of  Lords  on  the  report 
stage  of  the  Bill.  There  is  a  possible  question  here, 
whether  the  right  to  restrain  separate  publication  is  of 
such  a  nature  that  it  will  pass  to  tho  author's  representa- 
tives, or  whether  it  is  a  right  merely  personal  to  the 
author.  It  will  be  observed  that,  although  in  sect.  24  (2) 
the  expression  "  author  "  includes  his  legal  personal  repre- 
sentatives, there  is  no  similar  provision  with  regard  to 
this  section.  It  is  submitted,  however,  that  the  right  is 
of  a  quasi-contractual  nature,  and  must  bo  dealt  with 
as  if  it  was  a  contract  wdth  the  author  and  his  representa- 
tives. If  the  owner  of  the  periodical  assigns  the  copy- 
right, the  restriction  Avill  run  Avith  the  cop;\T.'ight  in  the 
hands  of  third  parties. 

Existing  law.— The  followiugis  the  probable  effect  of  the  sta- 
tutory provisions  at  present  in  force  in  relation  to  the  first  vesting 
of  the  copyright,  but  the  precise  effect  of  these  provisions  in  the 
case  of  engravings  and  works  of  sculpture  is  extremely  doubtful. 

(1)  Coj^yright  in  engravings  vests  in  the  engraver,  or,  in  the  case 

of  commission  by  an  artist  who  causes  his  own  design  to 
be  engraved,  in  the  artist  (o). 

(2)  Copyi'ight  in  sculpture  vests  in  the  sculptor,  or  in  the  case  of 

works  executed  on  commission  in  the  employer  {h). 

(3)  Copyright  in  books  vests  in  the  author  (c ).     In  the  case  of 

collective  works,  where  the  author  has  been  employed  on 
the  terms,  express  or  implied,  that  the  copyright  shall 
vest  in  the  proprietor  of  the  collective  work,  and  the 
author  has  been  paid,  copyright  vests  in  such  proprietor 
of  the  collective  work(</).  In  the  case  of  books  published 
posthumously  copyright  vests  in  the  proprietor  of  the 
author's  manuscript  at  the  date  of  first  publication  (e). 

(4)  Copyright  in  paintings,  drawings,  and  j^hotographs  vests  in 

the  author,  or,  in  the  case  of  commission,  when  the  work  is 


(a)  Engraving  CopTrisrht  Act,  1734  (8  Geo.  11.  c.  13),  s.  1  :  Engraving 
Copyright  Act.  1766  (7  Geo.  III.  c.  38),  ss.  1,  2. 

(b)  Sculpture  Copyriarht  Act.  1814  (.54  Geo.  III.  c.  56),  s.  1. 
c)  Copyright  Act,  1842  ^^  &  (3  Vict.  c.  4.5),  s.  3. 

(d)  Trade  Auxilian/  v.  Middhsboro^iqh  T889),  40  Ch.  D.  42.5  :  Lamb  v. 
Evans,  [1893]  1  Ch.  218:  Suert  v.  Be»m»g  (18.55),  16  C.  B.  459;  Trade 
AtixiUary  v.  Jacksou  (1887),  4  T.  L.  R.  130;  Maple  v.  Junior  Army  and 
Navy  Stores  (1882),  21  Ch.  D.  369  ;  Brown  v.  Cooke  (1846),  16  L.  J.  Ch. 
140  ;  Shepherd  v.  Conquest  (1856),  17  C.  B.  427  :  Stuhbs  v.  Howard  (1895), 
11  T.  L.  R.  507 ;  Ffatt  v.  TFalter  (1867),  17  L.  T.  (N.  S.)  157. 

(p)  Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  s.  3. 
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made  and  executed  for  or  on  behalf  of  another  for  valuable       s  g  n\ 
consideration,  in  the  employer  (/). 


Side  by  side  with  the  statutory  provisions  there  is  judicial  autho-  existing  law. 
rity  for  the  view  that  when  any  work  is  executed  by  a  person  in 
the  course  of  his  employment  as  the  paid  servant  of  another  the 
copyright  in  that  work  vests  in  the  employer  ( y). 

When  copyright  is  claimed  by  the  proprietor  of  a  collective  work  Collective 
under  sect.  18  of  the  Copyright  Act,  1842,  the  projirietor  must  works, 
prove  that  the  employment  was  on  the  terms  that  copyright  should  V°?^y^^?i* 
belong  to  him.  Such  terms  need  not,  however,  be  expressed,  and  ^*^  '  ^  ' 
when  a  proprietor  has  employed  and  paid  an  author,  there  is  a  ''■ 
printd  facie  presumption  that  the  employment  was  on  the  terms 
that  the  copyright  should  belong  to  the  proprietor  (A).  Payment  is 
a  condition  precedent  to  the  copyright  vesting  in  the  proprietor  of 
the  collective  work,  and,  apparently,  if  the  work  is  published  befoi'e 
payment,  copyright  vests  in  the  author,  but  passes  by  operation  of 
law  to  the  proprietor  on  payment  being  made  («).  If  two  or  more 
proprietors  of  several  publications  have  jointlj'  employed  an  author 
to  compose  a  work  which  is  published  in  their  several  publications, 
the  proprietors  of  each  publication  has,  subject  to  the  rights  of  the 
other  proprietors,  a  separate  copyright  as  if  he  alone  had  employed 
the  author  (/.■).  When  the  projjriotor  of  a  collective  work  has 
established  his  right  under  sect.  18,  then,  in  the  case  of  non- 
periodical  works,  the  copyright  passes  to  him  absolutely.  In  the 
case,  however,  of  periodicals,  the  proprietor  only  acquires  the  light 
to  it  as  part  of  his  periodical.  He  cannot,  without  the  author's 
consent,  publish  it  in  any  separate  form(/),  and  after  the  lapse  of 
28  years  from  the  day  of  first  publication  the  author,  or  his  assignee 
or  personal  representative,  may  publish  separately,  and  on  doing  so 
acquires  a  concurrent  copyright  in  the  contribution.  If,  with  the 
consent  of  the  jiroprietor  of  the  periodical,  the  author  publishes  in 
•sepai'ate  form  before  the  expiration  of  28  years,  his  concurrent 
copyright  will  date  from  such  pu.blication.  Before  the  expiration 
of  the  28  years,  or  publication  in  separate  form,  the  author's  interest 
is  reversionary.  His  right  against  the  proprietor  is  one  of  quasi- 
contract  {in).  Probably  he  could  not  sue  third  parties  at  law,  but  if 
third  parties  did  print  he  would  be  entitled  to  demand  that  the 
proprietor  should  bring  an  action  against  them ,  and  if  the  proprietor 

if)  Fine  Arts  Copyriarht  Act,  1862  (25  &  2G  Vict.  c.  68),  s.  1. 

(.(/)  midesheimcr  v.  Dunn  (1891),  64  L.  T.  45'; ;  JFalter  v.  Lane,  [1900] 
A.C.  539;  Sweet  v.  Benmrn/  (l'855).  16  C.  B.  459;  James  Nhbct  S,-  Co., 
Ltd.  V.  The  Golf  Agency  (1907),  23  T.  L.  R.  370. 

(//)  Lau-rence  and  Bidlen  v.  AJialo,  [1904]  A.  C.  17  ;  Lamb  v.  Evans, 
[1893]  1  Ch.  218;  Walter  y.  Jloire  (1881),  17  Ch.  D.  708;  Johnson  v. 
Nnvnes,  [1894]  3  Ch.  663  ;   Coote  v.  Jndd  (1883),  23  Ch.  D.  727. 

{i)  Trade  Auxiliary  v.  Middle.borongh  (1889),  40  Ch.  D.  425  ;  Broicn  v. 
Cooke  (1846),  16  L.  J.  Ch.  140 ;  Richardson  v.  Gilbert  (1851),  1  Sim.  (N.  S.) 
336  ;  Collingridge  v.  Emmott  (1888),  57  L.  T.  (N.  S.)  864  ;  Trade  Auxiliary 
V.  Jackson  (1887),  4  T.  L.  R.  130. 

{k)   Trade  Auxiliary  v.  Middlesborough  (1889),  40  Ch.  D.  425. 

{I)  Mayhexc  v.  Maxwell  (1860),  1  J.  cS:  H.  312  ;  Smith  v.  Johnson  (1863), 
4  Giff.  632. 

(»n)  Johnson  v.  Neicnes,  [1894]  3  Ch.  663. 
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§  5  (1).       yefused  he  could  bring  an  action  against  the  proprietor  and  join  tho 
infringer  as  defendant. 


EXISTING  LAW.  Notmthstanding  sect.  18,  an  article  may  be  contributed  to  a 
periodical  under  express  or  implied  terms  that  the  copyright  shall 
belong  to  the  proijrietor  for  all  purposes  (u). 

§5(2).  (2)  The  owner  (o)  of  the  copyright  (;?)  in  any 

work  may  assign  the  right  (q),  either  wholly  or 
partially,  and  either  generally  or  subject  to  limi- 
tations to  the  United  Kingdom  or  any  self- 
governing  dominion  (r)  or  other  part  of  His 
Majesty's  dominions  to  which  this  Act  extends  (6-), 
and  either  for  the  whole  term  of  the  copyright 
or  for  any  part  thereof,  and  may  grant  any 
interest  in  the  right  by  licence,  but  no  such 
assignment  or  grant  shall  be  valid  unless  it  is  in 
writing  signed  by  the  owner  of  the  right  in 
respect  of  which  the  assignment  or  grant  is  made, 
or  by  his  duly  authorised  agent  : 

Provided  that,  where  the  author  (?')  of  a  work  is 
the  first  owner  of  the  copyright  therein,  no  assign- 
ment of  the  copyright,  and  no  grant  of  any 
interest  therein,  made  by  him  (otherwise  than  by 
will)  after  the  passing  of  this  Act,  shall  be  opera- 
tive to  vest  in  the  assignee  or  grantee  any  rights 
with  respect  to  the  copyright  in  the  work  beyond 
the  expiration  of  twenty-five  years  from  the  death 
of  the  author,  and  the  reversionary  interest  in  the 
copyright  expectant  on  the   termination   of  that 


{»)   Hereford  V.  Griffin  a848;,  16  Sim.  190. 

{o)  Sect.  5  (1). 

(p)  Sect.  1  (2). 

(q)  Sect.  5  (3). 

{r)  Sect.  o5  (1)  ("  Self-governing  dominion"'). 

(.v)  Sects.  25  (1),  26  (1),  27,  28. 

(0  Sects.  16  (2).  19  (1),  21. 


Rights.  '^^ 

period  (z«)  shall,  on  the  death  of  the  author,  not-  §5(2). 
withstanding-  any  agreement  to  the  contrary, 
devolve  on  his  legal  personal  representatives  a.'< 
part  of  his  estate,  and  any  agreement  entered  into 
by  him  as  to  the  disposition  of  such  reversionary 
interest  shall  be  null  and  void,  but  nothing  in 
this  proviso  shall  be  construed  as  applying  to  the 
assignment  of  the  copyright  in  a  collective 
work  (2)  or  a  licence  to  publish  a  work  or  part  of 
a  work  as  part  of  a  collective  work. 

Copyright  is  divisible  as  to —  Divisibility 

,    ,  .  of  copyright, 

(1)  Method  01  reproduction; 

(2)  Place; 

(3)  Time. 

The  actual  legal  property,   carrying  with  it  the  title 
to  sue,  can  be  split  up  and  assigned  to  different  persons  (y) . 

Tlie  provision  tliat  copyright  may  be  assigned  either  "wholly  or 
wholly  or  partially  enables  any  part  of  the  monopoly  to  partially." 
be  separated  from  the  rest.  Thus  the  performing  right 
in  a  work  may  be  assigned  to  one  person  and  the  trans- 
lating right  in  India  may  be  assigned  to  another.  In 
the  case  of  an  artistic  work  the  right  to  make  repro- 
ductions in  the  form  of  picture  postcards  may  be  assigned 
to  one,  and  the  right  to  produce  a  coloured  print  to  anotlier. 
In  the  case  of  music,  tlie  right  to  perform  in  public,  the 
right  to  print  sheet  music  and  the  right  to  make  records 
may  all  be  assigned  to  different  persons,  so  that  each  in 
respect  of  the  rights  assigned  shall  have  the  full  rights 
of  a  proprietor  of  copyright. 

The  exclusive  right  to  sell  or  distribute  copies  is  not  Exclusive 
part  of  the  monopoly  which  constitutes  copyright.     The  right  of  sale 
power  to  stop  others  from  selling  infringements  is  only  separately 
an  incidental  right  which  is  given  to  the  owner  of    the  assigned." 
copyright  in  order  to  protect  his  sole  right  of  reproduc- 


(«)  Sect.  16  (I). 

{x)  Sect.  35  (I)  ("Collective  work"). 

(>/)  Sect.  5  (3). 
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tion.  A  purported  assignment  of  the  sole  right  to  sell 
copies  within  a  prescribed  area  is  not  a  partial  assignment 
of  copyright,  and  merely  operates  as  a  contract  whereby 
the  owner  of  the  copyright  as  a  contracting  party  agrees 
that  he  will  not  permit  any  other  sale  within  the  area 
specified.  The  grantee  of  the  ,sole  sale  rights  acquires 
no  monopoly  whereby  he  can  sue  third  persons  selling 
copies  within  his  area.  He  can  only  proceed  against 
them  on  tlie  ground  that  they,  knowing  of  the  contract, 
procured  the  owner  of  the  copyright  to  sell  copies  to  them 
in  breach  of  his  contract  [z] . 

Where  a  document  which  purports  on  the  face  of  it  to 
be  an  unconditional  assignment  of  the  copyright  is  pro- 
duced, the  Court  may  inquire  as  to  whether  such  document 
contains  the  whole  agreement  between  the  parties  to  the 
alleged  assignment,  and  all  other  documents  relating  to 
such  agreement  must  be  produced.  If  the  Court  finds  that 
upon  the  true  construction  of  all  the  documents  and  other 
evidence  there  was  no  intention  to  assign  the  copyright 
in  fact,  but  merely  an  intention  to  give  the  alleged  as- 
signees a  temporary  title  for  a  temporary  purpose,  the 
Court  will  hold  that  there  was  no  assignment  of  copy- 
right, and  the  alleged  assignees  will  have  no  title  to 
sue  (a) . 

Since  the  right  to  sell  copies  of  the  work  is  not  part  of 
the  monopoly,  it  follows  that  where  any  person  has 
assigned  his  copyright,  he  can,  notwithstanding  such 
assignment,  continue  to  sell  copies  which  he  made  while 
he  was  the  owner  of  the  copyright  (6). 

It  is  submitted  that  although  the  Act  specifically 
enacts  that  the  author  of  a  work  shall  be  the  first  owner 
of  the  copyright,  yet  if  the  work  is  executed  under  a 
written  agreement  upon  terms  that  the  person  on  whose 
behalf  the  work  is  executed  shall  be  the  proprietor  of 
the  copyright,  that  is  a  sufficient  assignment  of  the  in- 
choate right,  so  that  on  the  work  being  created  the  copy- 
right will  vest  in  the  employer  apart  from  any  question 


{z)  Landekcr  and  Broicn  v.  ZFo// (1908),  Cop.  Cas.  1905-10,  p.  102. 

(«)  Ibid. 

ih)   Taylor  v.  PUloic  (1869),  L.  R.  7  Eq.   418  ;  Eoicitt  v.  Hall   (1862), 


6  L.  T.  (N.  S.)  348. 
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as  to  whether  the  eircumstanoes  do  or  do  not  bring  the       §  5  (■2^. 
case  undtT  one  of  the  provisoes  in  section  5  (l)(c).  ' — - 

It  is  unfortunate  that  the  Act  does  jiot  provide  for  Assignment 
the  assignment  of  a  right  of  action  in  respect  of  past  "^  ^'^ob*  of 
infringements.    It  is  very  common  to  find  that  an  injured  respect  of  past 
party  has  an  equitable  title  which  requires  some  formality  infringement, 
to  make  the  legal  title  complete.     This  has  to  be  com- 
pleted before  issue  of  writ;  but  unless  the  previous  legal 
owner  can  assign  the  right  to  sue,  he  must  be  joined 
as  co-plaintiff'    in   order    to   recover     damages   for    past 
offences  (d:) .     In  the  absence  of  express  statutory  provi- 
sion,   it    would    seem    that   the  right   to   sue  cannot   be 
assigned  (e). 

It  is  clear  that  no  legal  copyright  can  pass  unless  there  Executoiy 
is  an  assignment  f?e  presenti  of  the  then  existing  copy-  agreement  to 
right  or,  in  the  case  of  a  work  not  yet  in  existence,  of  operative  as 
the  assignor's  whole  right,  title  and  interest  in  the  subject-  an  assign- 
matter  (/) .    An  executory  agreement  being  merely  a  pro-  ^s"!*- 
mise  de  futuro  cannot  pass  the  legal  right,  although  it 
may  operate  as  an  equitable  assignment,  and  entitle  the 
other  contracting  party  to  specific  performance,  or  to  a 
demand  that  the  owner  of  the  copyright  shall  jDermit  him 
to  sue  infringers  in  his,  the  legal  owner's  name  (g) .     No 
actual  words  of  assignment  are  necessary  in  order  to  pass 
the  copyright  {h) .     If  from  the    document    itself    it    is 
evident  that  the  proprietor  of  the  copyright  intended  at 
that  time  to  assign  his  copyright,  it  is  sufficient.     Thujs 
a  receipt  for  the  consideration  money  may  operate  as  an 
assignment  of  the  copyright  {i) . 


{c)  Ward,  Lock  ^  Co.  v.  Zonff,  [1906]  2  Ch.  550 ;  Macmillan  v.  Bent, 
[1907]  1  Ch.  49  ;  Life  Publishing  Co.  v.  Rose  PuhUshing  Co.  (1906),  12  Ont. 
L.  R.  386. 

[d)  Bupuy  V.  Bilhcs  (1879),  48  L.  J.  Ch.  682  ;  Chappell  v.  Purdai/ 
(1843),  12  M.  &  W.  303. 

(e)  Bawson  v.  G.  N.  ^  City  Ry.,  [1904]  1  K.  B.  277  ;  [1905]  1  K.  B. 
260  ;  May  v.  Lane  (1894),  64  L.  J.  Q.  B.  237  ;  King  v.  Victoria  Insurance, 
[1896]  A.  C.  250. 

(/)  Levy  V.  Ridley  (1871),  L.  R.  6  C.  P.  523  ;  Leader  v.  Purday  (1849), 
7  C.  B.  4  ;  Colburn  v.  Buncnmbe  (1838),  9  Sim.  151  ;  London  Printing  and 
Publishing  Co.  V.  Cox,  [1891]  3  Ch.  291. 

[g)  Hazlitt  V.  Templeman  (1866),  13  L.  T.  (N.  S.)  593;  Gr ace  \.  Newman 
(1875),  L.  R.  19  Eq.  623;  Cox  v.  Cox  (1853),  11  Hare,  118;  Sweet  v. 
Cater  (1841),  11  Sim.  572;  Sweet  v.  Shaw  (1839),  8  L.  J.  Ch.  216;  Sims 
V.  Marn/at  (1851),  17  Q.  B.  281  ;  Strachan  v.  Graham  (1867),  16  L.  T. 
(N.  S.)  87  ;    Thombleson  v.  Black  (1837),  1  Jur.  198. 

(A)  Lacy  V.  Toole  (1867),  15  L.  T.  (N.  S.l  512. 

[i)  Kyle  V.  Jefferys  (1859),  3  Macq.  611  ;   18  D.  911  ;     Tree  v.  Bowkett 
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It  has  been  suggested  that,  where  an  assignment  of 
copyright  takes  place  in  a  foreign  country,  the  validity 
of  such  assignment  ought  to  bo  determined  by  the  law 
of  the  country  where  it  is  made(A-).  No  doubt  this  is 
the  general  rule,  but  it  probably  has  no  application  to 
the  case  of  a  statutory  right  in  the  nature  of  copyright, 
where  the  statute  prescribes  a  particular  form  of  assign- 
ment. It  is  submitted  that,  as  far  as  an  English  Court 
is  concerned,  no  assignment  is  operative  unless  made  in 
writing  as  required   by  the  Act. 

Where  a  person  purports  to  assign  a  copyright  sim- 
pliciter,  ho  Avarrants  that  he  has  a  valid  and  unincum- 
bered title,  and  if  the  title  proves  defective,  the  assignee 
may  sue  him  for  damages  for  breach  of  warranty  (/i). 

A  question  arises  as  to  how  far  an  assignee  of  a  copy- 
right is  bound  by  any  agreement  on  the  part  of  his 
assignor  to  pay  royalties  or  a  share  of  profits  to  the  author. 
This  point  is  of  great  importance  in  the  case  of  pub- 
lishing agreements  where  tlie  author  parts  with  his  copy- 
right in  consideration  of  an  agreement  on  the  part  of  the 
publisher  to  pay  royalties  or  a  share  of  profits.  It  has 
been  held,  in  the  case  of  an  assignment  of  patent  rights, 
that  an  agreement  by  the  assignee  to  pay  a  royalty  on 
the  future  working  of  the  patent  represents  the  purchase 
price  for  the  patent,  and-  that  the  vendor  has  therefore 
a  lien  on  the  patent  for  future  royalties  as  being  the 
balance  of  unpaid  purchase-money  (m) .  This  lien  for 
royalties  can  only,  howcA'er,  be  exercised  as  against  a 
subsequent  assignee  of  the  copyright  taking  gratuitously 
or  with  notice  of  the  existence  of  the  agreement .  It  cannot 
be  exercised  against  an  assignee  taking  for  value  and 
without  notice.  It  is  also  necessary  that  the  agree- 
ment to  pay  royalties  should  be  an  agreement  in  general 
terms  to  pay  so  much  upon  each  copy  sold.  If  the 
agreement  is  to  pay  upon  copies  manufactured  and 
sold  bj'  the  original  publishers  with  whom  the  agreement 


(1895),  74  L.  T.  (N.  S.)  77  ;  Zonn-  v.  Davidson  (1856),  1  C.  B.  (N.  S.) 
182;  LatouTN.  Bland  (1818),  2  Stark.  382;  Levy  y.  Ridley  (1871),  L.  R. 
6  C.  P.  523  ;   Colbtirn  v.  Buncombe  (1838),  9  Sim.  151. 

[k)  Jeferys  v.  Boosey  (1854),  4  H.  L.  C.  815,  940;  Cods  v.  Purday 
(1848),  5  C.  B.  860. 

(I)  Sims  V.  Marryat  (1851),  17  Q.  B.  281;  Qneensberry  v.  Shebbeare 
(1758),  2  Eden,  Ch.  Gas.  330. 

(w)  Bansk,  ^-c.  v.  Snell,  [1908]  2  Ch.  127,  and  cases  there  cited. 
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is  ]iiade  in  the  first  instance,  then  there  is  no  liability       §  5  (2). 

to  pay  royalties  on  copies  made  and  sold  by  the  assignee 

of  the  copyright  {n}. 

Copyright  is  j)er6onal  property  and  passes  on  the  death  Copyright 
of  the  owner  to  his  personal  representatives  (o) .     A  be-  ^'^'*f^^j[|!^ 
quest  of  "  all  my  books  "  has  been  held  to  include  valuable  owner's 
manuscript  notes  left  by    a  physician  (p).      Where    an  personal 
author  by  his  will  directed  his  trustee  to  pay  the  "  free  P^°P®''*y- 
annual  income  "  of  his  estate  to  his  niece,  it  was  "held  that 
all  the  proceeds  from  literary  works    published    in    the 
testator's  lifetime  should  be  paid  as  income,  but  that  all 
proceeds  from  works  posthumously  published  should  be 
invested  as  capital  {q). 

Copyright  comes  within    the  vesting    section    of    the  Bankruptcj\ 
Bankruptcy  Act,  and  passes  to  the  trustee  of  a  bankrupt 
owner  {r). 

A  licence  must  be  distinguished  from  a  partial  assign-  Licence 
ment.     A  licence  passes  no  part  of  the  legal  property  in   distinguished 
the  copyright,  but  is  merely  a  contractual  relation  between  assignment, 
the  parties.     If  there  is  any  doubt  as  to  whether  a  written 
instrument  is  to  be  construed  as  a  licence  or  an  assignment, 
the  answer  will,  as  a  rule,  depend  upon  whether  or  not 
there  are  terms  in  the  contract  which  show  a  reliance  on 
the  part  of  the  grantor  on  the  personal  skill  or  reputa,- 
tion  of  the  grantee.     If  they  do,  then  a  licence  is  to  be 
presumed  rather  than  an  assignment  (§) .     For  instance, 
a  grant  of  the  "sole  and  exclusive  right  of  printing  and 
publishing"  is  in  itself  an  ambiguous  expression,  but  if 
the  agreement  bears  the  personal  imprint,  it  will  be  con- 
strued as  a  licence  only,  and  not  as  a  total  or  partial 
assignment  of  the  copyright  (f). 

A  licence  differs  from  an  assignment  in  that  it  does  Licensee 

cannot  sue 
alone. 


(w)  Nichols  V.  Amalgamnted  Fress  (1908),  Cop.  Cas.  1905-10.  p.  166. 

{o)   Latoury.  Bland  (1818),  2  Stark.  382. 

{p)    Willis  V.  Curtois  (1838),  1  Beav.  189. 

[q)  Davidson's  Trustees  y.  Ogilric,  [1910]  S.  C.  294. 

(r)  Maicman  v.  Tegg  (1826)",  2  Russ.  385,  392. 

(s)  Holey.  Bradbury  (1879),  12  Ch.  D.  886;  Stevens  y.  Banning  (1854), 
1  K.  &  J.  168  ;  Reade  v.  Bentlcy  (1857),  3  K.  &  J.  271  ;  4  K.  &  J.  656  ; 
Cooper  \.  Stephens,  [1895]  1  Ch.  567  ;  Bastoic,  Ex  parte  (1854),  14  C.  B. 
631  ;  Black  v.  Imperial  Book  Co.  (1904),  8  Ont.  L.  R.  9. 

(;:)  Tht'  Liedertafel  Series,  In  re,  [1907]  1  Ch.  651  ;  Clinical  Obstetrics, 
In  re  (1908),  Cop.  Cas.  1905-10,  p.  176;  Booth  v.  Richards  (ISIO),  The 
Times,  July  14,  Cop.  Cas.  1905-10,  p.  284. 
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not  carry  with  it  the  right  to  sue  third  parties  in  respect 
of  inf ring-ement  (w) . 

A  licence  must  be  in  writing.  It  is  submitted  that  if 
there  is  a  valid  licence  in  writing,  an  interest  is  carved 
out  of  the  copyright,  and  a  subsequent  assignee  of  the 
copyright  takes  subject  to  that  interest.  In  the  absence, 
however,  of  express  provision,  it  might  be  argued  that 
the  interest  of  a  licensee  being  a  merely  equitable  interest, 
could  not  be  asserted  against  an  assignee  who  took  a  legal 
assignment  of  the  copyright  for  value  and  without  notice 
of  the  licence.  It  is  submitted  that  under  the  Act  a  licence 
in  writing  is  something  more  than  an  equitable  interest, 
and  that  it  does  attach  to  the  copyright  as  a  legal  statu- 
tory right  by  Avhich  the  assignee  is  bound  just  as  much 
as  the  assignor  who  granted  the  licence. 

A  licence  is  not  to  be  presumed  to  be  a  sole  licence, 
and  unless  it  is  expressly  stated,  or  must  necessarily  be 
im]3lied  from  the  circumstances,  that  it  is  so,  the  first 
licensee  cannot  restrain  the  licensor  from  granting,  or  a 
second  licensee  from  acting  on,  a  second  licence  {x). 

Even  where  there  is  a  sole  and  exclusive  licence  for  tlie 
full  term  of  the  copyright  the  legal  title  to  sue  remains 
in  the  proprietor  of  the  copyright  {y).  If  the  proprietor 
refuses  to  sue  an  infringer  the  licensee  may  bring  an  action 
against  the  infringer  and  join  the  legal  proprietor  as  de- 
fendant. If  action  is  taken  in  the  name  of  the  proprie- 
tor of  the  copyright,  the  licensee  may  be  properly  joined 
as  co-plnintiff  in  respect  of  his  equitable  right  to  a  share, 
or  to  the  whole,  of  the  damages  recovered  (2:) .  It  does 
not,  however,  appear  to  be  necessary  to  join  the  licensee 
in  order  to  recover  the  full  quantum  of  damage,  although 
it  has  been  said  that  an  owner  of  copyright  who  has  granted 
an  exclusive  licence  cannot  sue  unless  the  owner  has  ob- 
tained the  consent  of  the  assignee  {a). 


{u)  JSfeilson  v.  Horniman  (1909),  25  T.  L.  R.  685.  There  was  formerly 
some  doubt  on  this  point.  [Trade  Auxilianj  v.  M\ddleshorouqh  (1889),  40 
Ch.  D.  425;  Tuck  v.  Canton  (1882),  51  L.  J.  Q.  B.  363;  Sweet  v.  Cater 
(1841),  11  Sim.  572.) 

[x)  Warne  v.  Routledge  (1874),  L.  R.  18  Eq.  497  :  Sivcet  v.  nater  (1841), 
11  Sim.  572  ;   Stevens  v.  Benninq  (1855),  1  K.  &  J.  168. 

(y)   Neihon  v.  Horniman  (1909),  25  T.  L.  R.  685. 

(z)  Macmillan  v.  Bent,  [1907]  1  Ch.  107. 

(«)  Tai/lor  V.  Neville  (1878),  26  W.  R.  299  ;  Tree  v.  Boickett  (1895),  74 
L.  T.  77'. 
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A  licence   may  or   may  not   be  revocable  according   to       §  5  (2). 

the  terms  thereof.     Prima  facie,  a  licence  is  revocable,  ^        

and  even  although  tlie  licensee  may  by  the  exercise  of  ijcenceTs 
the  licence  have  created  a  substantial  interest  in  its  con-  revocable, 
tinuation,  that  is  not  sufficient  to  render  irrevocable  a 
licence  which  in  tlie  first  instance  was  revocable  at  the 
will  of  the  owner  of  the  copyright.  For  instance,  the 
grantee  of  a  licence  to  reproduce  a  photograph  in  an  illus- 
trated paper  cannot,  merely  because  he  has  made  a  plate 
from  which  the  photograph  can  be  reproduced,  allege  that 
he  has  a  vested  interest  w^iich  entitles  him  to  reproduce  the 
photograph  a  second  time  in  a  future  number  of  his 
paper  (6).  Where  a  licence  is  granted  in  general  terms 
without  any  express  condition  that  the  right  may  be  exer- 
cised for  a  specified  time  or  for  a  specified  purpose,  there 
is  a  strong  presumption  that  it  is  merely  a  licence  at 
will  which  may  be  revoked  at  any  time.  The  licence, 
however,  cannot  be  revoked  except  upon  notice  which  is 
reasonable  under  the  circumstances.  The  owner  of  the 
copyright,  having  granted  a  licence  in  general  terms, 
cannot  revoke  it  just  after  the  licensee  has  incurred  ex- 
penditure in  preparing  for  the  reproduction  of  the  work, 
but  before  the  actual  reproduction  has  taken  place  (c) . 

Even  although  a  licence  is  revoked,  or  has  otherwise  Right  to  dis- 
terminated,  the  right  to  dispose  of  copies  made  during  the  ^°^^°^  copies 
subsistence  of  the  licence  continues  in  the  absence  of  any  ^^^^  ^^ 
agreement  to  the  contrary.  licence. 

Licences  may  be  granted  for  a  definite  period  or  for  Licence  for  a 
a  specified  purpose,  and  if  so  granted  for  good  considera-  specified  time 
tion  are  irrevocable  until  the  period  has  elapsed  or  the 
specified  purpose  been  accomplished,  as  the  case  may  be. 
Thus,  subject  to  the  proviso  in  this  section,  a  licence 
to  reproduce  may  be  granted  for  the  full  term  of 
the  copyright.  If  a  licence  is  granted  by  the  owner 
of  the  copyright  to  the  proprietor  of  a  collective  work 
to  reproduce  his  work  as  part  of  the  collection,  it  is  sub- 
mitted that  such  a  licence  is  a  licence  for  a  specified 
purpose  which  is  not  accomplished  so  long  as  the  licensee 
continues  to  reprint  and  sell  the  collective  work.  Such 
a  licence,  therefore,  cannot  be  revoked  at  any  time  by 


{b)  Bowden  Bros.  v.  Amalgamated  Pictorials,  Ltd.,  [1911]  1  Ch. 
(c)    Warne  v.  Routledge  (1874),  L.  R.  18  Eq.  497. 


personal. 
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§  6  (2).       the  licensor.     The  same  principle  applies  to  a  licence  to 

make  use  of  a  work  in  the  preparation  of  a  new  work. 

Such  a  licence  implies  the  right  to  continue  to  print  and 
reprint  the  new  work  as  long  as  there  is  a  demand  therefor. 
How  far  A  Cj[uestion  arises  as  to  how  far  a  licence  is  purely  par- 

licence  purely  sonal  to  the  grantee.  It  is  clear  that  the  licence  em- 
braces the  licensee  and  all  servants  and  agents  employed 
by  him  in  the  making  of  tlie  work  for  which  a  licence 
was  granted  (d) .  Beyond  this  the  licence  is  prima  facie 
purely  personal  to  the  grantee,  and  no  third  party  can 
rely  upon  it  as  a  defence  to  an  action  brought  against 
him.  Even  where  the  agreement  containing  the  licence 
purports  to  be  made  between  the  parties  "for  themselves, 
their  respective  heirs,  successors  and  assigns,"  yet  if  the 
licensee  has  undertaken  contractual  duties,  the  perform- 
ance of  which  depends  upon  his  personal  skill  or  repu- 
tation, then  he  cannot  delegate  such  duties  to  a  third 
person,  and  accordingly  cannot  transfer  the  licence  to  a 
third  person  (e).  If,  however,  a  publisher,  for  instance, 
continues  to  perform  his  personal  obligations  under  a  pub- 
lishing agreement,  that  is  to  say,  continues  to  supervise 
the  publication  and  to  publish  the  work  in  his  own  name, 
he  may  at  the  same  time  enter  into  an  agreement  Avith  a 
limited  company  to  give  the  company  the  benefit  of  the 
agreement  witli  the  author,  holding  such  agreement  in  trust 
for  the  company,  and  the  company  on  their  part  under- 
taking to  carry  out  the  agreement  as  the  agent  of  the  pub- 
lisher (/). 

When  the  licence  is  to  make  use  of  a  copyright  work 
in  the  preparation  of  a  new  work,  once  the  new  work  is 
compiled  within  the  terms  of  the  licence,  the  licence  must 
probably  be  deemed  to  permit  not  only  the  author  of  the 
new  work,  but  also  his  representatives  and  successors  in 
business,  to  continue  to  print  and  reprint  the  work.  It 
is  doubtful,  however,  whether  by  assigning  the  copyright 
of  the  new  work  to  a  third  party  he  could  assign  to  him 
the  benefit  of  the  licence  and  the  right  to  reprint  the 
work. 


{(I)  Booth  V.  Richards  (1910),  The  Times,  July  14,  1910;  Cop.  Cas. 
1905—10,  p.  284. 

{e)  Booth  V.  Richards  (1910),  Cop.  Cas.  1905—10,  p.  284;  The  Times, 
July  14. 

(V)  Ihid. 
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In  the  case  of  Evans  v.  Tout  {g),  the  author  of  certain      §  5  (2). 

transcripts  from  Welsh  manuscripts  granted  a  licence  to ■ 

the  professor  of  Welsh  in  the  Victoria  University,  Man- 
chester, to  make  use  of  his  transcripts  for  the  purpose 
of  compiling  an  educational  book  intituled  "  An  intro- 
duction to  Early  Welsh."  The  book  was  prepared  by 
the  professor,  and  he  had  arranged  for  its  publication  by 
the  University  Press,  when  he  died.  The  University  pro- 
cured another  professor  to  see  the  book  through  the  press, 
and  write  a  preface.  The  author  of  the  Welsh  manu- 
scripts complained  that  his  copyright  was  infringed,  and, 
inte?-  alia,  alleged  that  the  licence  was  purely  personal 
in  favour  of  the  professor  who  died,  and  did  not  extend 
to  the  publication  of  a  work  edited  and  prefaced  by. 
another  ma;n.  The  case  was  ultimately  compromised  on 
the  defendant's  consenting  to  publish  the  book  with  a 
new  preface  in  a  form  to  be  approved  by  the  Vice-Chan- 
cellor  of  the  University. 

It  is  submitted  that,  notwithstanding  the  provision  that  EfiPeotof  oral 
a  licence  shall  not  be  valid  unless  it  is  in  writing,  an  oral  ^^"f  °°^  ^^  ^^ 
licence  may  operate  as  an  estoppel.  The  owner  of  the 
copyright  could  not,  having  granted  an  oral  licence,  sue 
the  licensee  and  recover  damages  for  acts  done  within 
the  terms  of  such  licence  and  without  any  revocation  of 
the  licence  on  the  part  of  the  owner  of  the  copyright. 
An  oral  licence,  however,  whatever  its  terms,  may  be  re- 
voked at  any  time,  and  proceedings  may  be  taken  in 
respect  of  any  act  done  after  the  revocation.  An  oral 
licence  will  not  estop  any  assignee  of  the  copyright  from 
taking  proceedings,  even  although  he  took  his  assignment 
with  notice  of  such  licence. 

The  object  of  the  proviso  is  to  secure  the  fruits  of  the  Proviso, 
extended  period  of  copyright  to  the  author's  family,  and 
to  prevent  the  whole  benefit  going  to  the  publishers. 
Apparently,  the  proviso  applies  to  all  works  to  which 
the  Act  applies,  including  those  where  the  copyright  is 
measured  not  by  a  period  of  years  after  the  death  of  the 
author,  but  by  a  period  of  years  after  the  making  of  the 
work.  Thus,  it  apparently  applies  to  copyriglit  in  photo- 
graphs and  records,  so  that,  if  the  co25yright  in  such  works 
does  exceed  the  period  of  the  author's  life  and  twenty- 


iff)  Cop.  Cas.  1905—10,  p.  213  ;  The  Times,  Febrimry  11,  1909. 
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Jive  years  after  his  death,  the  residue  after  the  expii'a- 
tion  of  that  period  is  unassignable  {h) . 

The  proviso  in  sect.  3,  which  entitles  any  person  after 
the  expiration  of  twenty-live  years  after  the  author's, 
death  to  reproduce  a  Avork  on  payment  of  a  10  per  cent, 
royalty,  mitigates  the  severity  of  this  proviso  as  against 
the  publisher  who  has  reproduced  the  work  under  a  con- 
tract with  the  author.  Unfortunately,  the  former  proviso 
does  not,  it  would  seem,  apply  to  photographs,  records,  &c.. 
The  omission  of  records  is  not  serious,  but  the  omission 
of  photographs  may  operate  harshly  when  a  publisher 
has  jDurchased  photographs  for  the  purpose  of  reproduc- 
tion, as  illustrations  in  a  book.  If  the  copyright  in  such 
photograj)hs  is  still  subsisting,  and  reverts  to  the  author's 
representatives  twenty-five  years  after  his  death,  the  pub- 
lisher will  have  to  make  a  new  contract  if  he  desires  to 
continue  to  reproduce  them. 

Sub-sect.  (2)  of  sect.  5,  including  the  proviso,  appears 
to  be  equally  applicable  to  existing  works  which  acquire 
copyright,  under  sect.  24,  a-s  to  works  created  after  the 
commencement  of  the  Act.  If  at  the  passing  of  the  Act 
the  author  of  such  a  work  has  not  assigned  his  copyright,, 
he  cannot  thereafter  assign  it  so  as  to  divest  his  personal 
representatives  of  the  reversionary  interest  which  will  pass 
to  them  on  the  lapse  of  twenty -five  years  after  the  author's 
death.  Here  again,  the  proviso  to  sect.  3  does  not  seem 
to  give  the  assignee  the  full  relief  to  which  he  is  entitled. 
A  work  in  which  copyright  subsists  at  the  passing  of  the 
Act  does  not  come  under  the  royalty  proviso  until  thirty 
years  after  the  death  of  the  author.  In  such  Avorks,  there- 
fore, an  assignee  from  the  author  cannot  get  an  assign- 
ment which  will  entitle  him  to  continue  the  reproduction 
of  the  work  without  interruption.  There  is  a  break  of 
five  years  during  which  the  copyright  becomes  re-vested  in 
the  author's  personal  representatives  without  any  cor- 
responding relief  under  sect.  3. 

It  would  have  been  a  great  hardship  to  the  proprietors 
of  collective  works,  particularly  those  of  a  more  perma- 
nent nature,  such  as  encyclopaedias,  if  they  could  not  have 
acquired  from  the  author  of  a  contribution  an  unfettered 


{h)  The  "author"  of  such  works  may,  however,  he  a  body  corporate 
(sects.  19  (1),  21),  and  where  that  is  so  thisproviso  is  clearly  inapplicable, 
and  the  full  term  of  copyright  may  be  assigned. 
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rig-ht  to  produce  such  contribution  at  any  future  time       §  5  (2). 

as  part  of  the  encvclopfeclia.     The  object  of  the  last  three  

lines  of  the  proviso  is  to  permit  (1)  the  editor  or  other 
person  who  may  be  considered  to  be  the  author  of  the  col- 
lection as  a  whole  to  assign  to  the  proprietors  all  right, 
title  and  interest  in  the  work  which  might  otherwise  vest 
in  him  as  author;  (2)  a  contributor  to  grant  a  perpetual 
licence  for  the  reproduction  of  his  contribution  as  part 
of  the  collection. 

It  seems  reasonably  clear  that  if  a  contributor  were 
to  grant  an  ex  facie  absolute  assignment  of  his  copyright 
in  the  contribution,  then  in  so  far  as  the  proviso  would 
prevent  that  assignment  from  operating  as  such  beyond 
the  period  of  twenty-five  years  after  the  contributor's 
death,  it  would  nevertheless  continue  to  operate  as  a  licence 
to  the  proprietor  of  the  collection  to  continue  to  reproduce 
the  contribution  as  part  of  the  collection. 

It  will  be  observed  that  the  author  may  dispose  of  his  Sale  of 
reversionary  interest  by  will,  and  immediately  upon  the  reversion^y 
author's  death   his   executors  or  legatees   may  sell  such  author's 
reversionary  interest.  death. 

Existing  law.—  The  divisibility  of  copyright  has  been  the  subject 
of  some  doubt  [i).  Probablj'  it  is  divisible  as  to  time  or  place,  and, 
perhaps,  as  to  the  method  of  reproduction  (A-).  An  assignment  of 
copyright  or  performing  right  must  be  in  writing  (Z) ;  in  the  case 
of  a  book,  if  the  work  has  been  previously  registered  in  the  name 


(«)  Jefferijs  v.  Boosey  (1854),  4  H.  L.  C.  815  ;  Shepherd  v.  Conquest 
(1856),  17  C.  B.  427,  436 ;  Trade  Auxiliary  v.  Middlesborough  (1889),  40 
Ch.  D.  434,  435. 

{h)  Landeler  and  Brown  v.  Wolff  (1908),  Cop.  Cas.  1905—10,  p.  102  ; 
Taylor  v.  Neville  (1878),  26  W.  R.  299  ;  Tree  v.  Bowkett  (1895),  74  L.  T. 
(N.  S.)  77  ;  Lucas  v.  Cooke  (1880),  13  Ch.  D.  872  ;  Holt  v.  Woods  (1896), 
17  N.  S.  W.  R.  Eq.  36  ;  Bobson,  Ex  parte  (1892),  12  N.  Z.  L.  R.  171  ; 
Howitt  V.  Hall  (1862),  6  L.  T.  (N.  S.)  348;  Stveet  v.  Cater  (1840),  11 
Sim.  572  ;  Davidson  v.  Bohn  (1848),  6  C.  B.  456. 

{I)  Leyland  v.  Stewart  (1876),  4  Ch.  D.  419;  Bower  y.  Walker  (1814), 
3  M.  &  S.  7;  Davidson  V.  Bohn  (1848),  6  C.  B.  456;  dementi  v.  Walker 
(1824),  2  B.  &  Cr.  861  ;  Jeff'erys  v.  Boosey  (1854),  4  H.  L.  C.  815,  906, 
944;  Kyle  v.Jefferys  (1859),  3  Macq.  611,  617;  18  D.  906;  Cumberland 
V.  Copeland  (1862),  1  H.  &  C.  194  ;  Cocks  v.  Purday  (1848),  5  C.  B.  860  ; 
Cooper  V.  Stephens,  [1895]  1  Ch.  567  ;  Marshall  v.  Petty  (1900).  17  T.  L.  R. 
684  ;  Shepherd  v.  Conquest  (1856),  17  C.  B.  427  ;  Eaton  v.  Lake  (1888),  20 
Q.  B.  D.  378;  Hardacre  v.  Armstrong  (1905),  21  T.  L.  R.  189;  Fine 
Arts  Copyright  Act,  1862,  s.  3  ;  Morton  v.  Copeland  (1855),  16  C.  B.  517  ; 
Liverpool  General  Brokers  v.  Commercial  Press,  [1897]  2  Q.  B.  1  ;  Wood 
V.  Boosey  (1867),  7  B.  &  S.  897  ;  Morang  v.  Publishers  (1900),  32  Ont.  R. 
393. 
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§  5  (2).       of  the  assignor,  by  an  entry  of  assignment  on  the  register  {m).    The- 

performing  right  in  a  dramatic  or  musical  work  does  not  pass  with 

EXISTING  LAW.  an  aissignment  of  the  copyright  in  the  work,  unless  such  performing 
right  is  expiessly  conveyed,  or  such  words  are  used  as  to  show  the 
intention  of  the  parties  that  the  performing  right  in  the  work  shall 
be  conveyed  (n).  In  the  case  of  engravings  the  written  assignment 
of  copyright  must  be  witnessed  by  two  or  more  credible  witnesses, 
but  when  the  jjlate  or  block  is  also  transferred,  then  apparently  the 
copyright  may  pass  with  it  bj'  any  informal  writing,  or  even  by 
word  of  mouth  (o).  In  the  case  of  sculpture  the  copyright  must  be 
assigned  by  deed,  signed  and  sealed  by  the  projarietor  in  the  pre- 
sence of,  and  attested  by,  two  credible  witnesses  (p). 

Copyright  and  performing  right  are  both  personal  property,  and 
the  right  passes  by  operation  of  law  on  the  death  or  bankruptcy  of 
the  proprietor  (q). 

In  the  case  of  an  unpublished  manuscript  the  common  law  right 
may  be  assigned  orally,  and  both  in  the  case  of  an  unpublished 
manuscript,  and  in  the  case  of  a  work  not  yet  composed,  the  in- 
choate copyright  may  be  assigned  by  a  written  instrument  executed 
before  the  copyright  or  the  work  has  come  into  existence  (r), 

AYhether  or  not  the  inchoate  copyright  can  be  assigned  otherwise 
than  in  writing  has  been  the  subject  of  some  doubt  and  consider- 
able difference  of  judicial  opinion  (s). 

§5  (3),  (3)  \A^liero,  under  any  partial  assignment  (/)  of 

copyright  (?/),  the  assignee  becomes  entitled  to 
any  right  comprised  in  copyright  («^),  the  assignee 
as  respects  the  right  so  assigned,  and  the  assignor 


(m)  Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  ss.  13,  20,  22  ;  Sterens  v. 
Wildy  (1850),  19  L.  J.  Ch.  190. 

(n)  Sect.  22  ;  Mar.sh  v.  Conquest  (1864),  17  C.  B.  (N.  S.)  418  ;  mitckim, 
Ex  parte  (1879),  4  Q.  B.  D.  483. 

{o)  Engraving  Copyright  Act,  1734  (8  Geo.  II  c.  13),  s.  1  ;  Prints 
Copyright  Act,  1777  "(17  Geo.  III.  c.  57):  Prints  and  Engravings  Copy- 
right Act,  1834  (6  &  7  Will.  IV.  c.  59),  s.  2. 

{p)  Sculpture  Copyright  Act,  1814  (51  Geo.  III.  c.  56),  s.  4. 

iq)  Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  s.  25  ;  Fine  Arts  Copy- 
right Act,  1862  (25  &  26  Vict.  c.  68),  s.  3. 

(»•)  Ward,  Lock  ^  Co.  v.  Zonff,  [1906]  2  Ch.  560  ;  MacmiUan  v.  Dent, 
[1907]  1  Ch.  107. 

[s)  dementi  v.  Walker  (1824),  2  B.  &  Cr.  861  ;  Canj  v.  Keardey  (1802), 
4  Esp.  16R  ;  Storace  v.  Longman  (1788),  2  Camp.  26,  n.  ;  Power  v.  Walker 
(1814),  3  M.  &  S.  7  ;  Colburn  v.  Bimcombe  (1838),  9  Sim.  151 ;  Siveet  v. 
Shau-  (1839),  8  L.  J.  Cb.  216  ;  Hodejes  v  Welsh  (1840),  2  Ir.  Eq.  R.  266  ; 
Jeferys  v.  Boosey  (1854),  4  H.  L.  C.  815,  880  ;  McLean  v.  Moody  (1858), 
20  D.  1164  ;  Jejferyi^  v.  Kyle  (1856),  18  D.  906  ;  Cocks  v.  Piirday  (1848), 
6  C.  B.  860  ;  Froicdc  v.  'Farish  (1896),  27  Ont.  R.  526  ;  MacmiUan  v. 
Suresh  Chimder  Deb  (1890),  Ind.  L.  R.  17  Calc.  961. 

(0  Sect.  6  (2). 

[u)  Sect.  1  (2). 
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as  respects  the  rights  not  assigned,  shall  be  treated     §  5  (3). 
for  the  purposes  of  this  Act  as  the  owner  (:r)  of  the 
copyright,   and  the  provisions   of  this   Act  shall 
have  effect  accordingly. 

This  is  merely  consequential .     If  copyright  is  divisible  Position  of 
the  assignee  of  any  portion  of  the  copyright  must,  Avith  ^^^^^^^ 
regard  to  the  rights  comprised  in  that  portion,  be  treated 
as  the  owner  of  the  copyright.     If  it  were  otherwise  there 
would  be  no  assignment,  but  merely  a  licence. 


{x)  Sect.  5  (2) 
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Civil  Remedies. 

6  — (1)  Where  copyright  («)  in  any  \York  has 
been  infringed  (/>),  the  owner  of  the  copyright  (c) 
shall,  except  as  otherwise  provided  by  this  Act  (J), 
be  entitled  to  all  such  remedies  by  way  of  injunc- 
tion or  interdict,  damages,  accounts,  and  other- 
wise, as  are  or  may  be  conferred  by  law  for  the 
infringement  of  a  right. 


Meaning  of 
"  where  copy 
right  .   .   . 
has  been 
infrino-ed." 


Infringement  of  copyright  is  defined  in  sect.  2,  and 
includes  (1)  acts  done  in  direct  invasion  of  the  monopoly; 
(2)  incidental  acts  such  as  selling,  importing  and  other- 
wise dealing  with  infringements,  knowing  them  to  be 
such.  In  addition,  the  statute  by  sect.  16  prohibits  the 
importation  of  copies  of  a  work  if  such  copies  have  been 
made  outside  the  United  Kingdom;  and  by  sect.  7  all  in- 
fringing copies  of  a  work,  that  is,  copies  made  or  imported 
in  contravention  of  the  provisions  of  the  Act,  are  deemed 
to  be  the  property  of  the  proprietor  of  the  copyright, 
and  he  may  bring  an  action  for  detinue  or  conversion. 
The  importation  of  copies  prohibited  by  sect.  16  or  the 
possession  or  dealing  with  infringing  copies  is  not  specifi- 
cally stated  to  be  an  infringement  of  copyright,  and  there- 
fore it  may  be  said  that  such  cases  do  not  come  within 
the  words,  "  where  copyright  ....  has  been  infringed." 
There  can,  however,  be  no  doubt  that  if  an  action  were 
brought  under  sect.  16  or  sect.  7  all  the  common  law 
remedies  would  apply,  and  the  plaintiff  would  be  entitled 
to  the  same  relief  as  if  such  cases  had  been  specifically 
mentioned  in  this  sub-section.  Where  a  right  is  created 
by    statute,    and    no    specific    remedy    is    provided,    the 


{«)  Sect.  1  (2). 


{b)  Sect.  2. 
id)  Sects.  S,  9. 


ic)  Sect.  5. 
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ordinary  common  law  and  equitable  remedies  of  damages,      §  6  (1). 
injunction,  delivery  up,  and  account  of  profits  will  attach 
for  the  preservation  of  that  right  (e). 

This  sub-section  provides  that,  where  there  is  an  in-  Meaning  uf 
vasion  of  the  right  of  property  created  by  the  statute,  the  "such  reme- 
consequential  relief  shall  be  that  which  attaches  by  the  j^^^  ^g 
rules  of  common  law  and  equity  to  the  invasion  of   any  conferred 
other  property  of  a  like  nature.  bylaw." 

These  remedies  are:  — 

(1)   Injunction  (the  equivalent  in  Scotland  being  an  Injunction, 
interdict) . 

An  injunction  is  an  equitable  remedy.  An  injunction 
pending  trial  may  be  granted  on  motion  where  there  is  a 
strong  prima  facie  case  on  affidavit  evidence.  An  interim  luterim. 
injunction  will  not,  as  a  rule,  be  granted  if  there  is  a  real 
issue  to  be  tried  on  the  facts,  or  even  if  there  is  a  difficult 
and  doubtful  point  of  law  to  be  decided  (/).  In  doubtful 
cases  weight  will  be  given  to  the  consideration  as  to  which 
side  is  more  likely  to  suffer  from  an  erroneous  deci- 
sion (g).  An  interim  injunction  may  be  refused  on  the 
ground  that  an  oral  licence  to  copy  is  alleged  (A),  or  on 
the  ground  of  an  allegation  by  the  defendant  that  the 
plaintiff  has  been  guilty  of  copying  from  the  defen- 
dant (i).  An  interim  injunction  w^ill  not  be  granted  if 
there  has  been  any  undue  delay  in  bringing  proceed- 
ings (/r).      The    granting    of    such    an    injunction    is    a  .Judicial 

discretion. 

ie)  Novelloy.  SitdMv  (1852),  19  C.  B.  177  ;  Cooper  v.  Whitihif/Jiam  (1880), 
15'Ch.  D.  501. 

(/)  West  Publishing  Co.  v.  Thompson  (1910),  176  Fed.  Rep.  833  ; 
Benton  v.  Van  Dyke  (1909),  170  Fed.  Rep.  253;  Sweet  v.  Broinlei/  (1907), 
154  Fed.  Rep.  754;  Aiiietican  Mutoscope,  ^-c.  y.  Edison  (1905),  137  Fed. 
Rep.  262. 

{g)  M'Neill  v.  IViUiams  (1847),  11  Jur.  344;  Hogg  v.  Eirbg  (1803),  8 
Ves.  215;  Maple  \.  Junior  Army  and  Navy  Stores  (1882),  21  Ch.  D.  369, 
372. 

(A)  Eicordi  v.  Hammerstein  (1907),  150  Fed.  Rep.  450. 

(i)  Sweety.  Bromley  (1907),  154  Fed.  Rep.  754. 

{k)  Sonthey  v.  Shertcood  (1817),  2  Mer.  435;  Piatt  v.  Bolton  (1815),  19 
Ves.  447;  Saunders  v.  Smith  (1838),  3  My.  &  C.  711  ;  Leu-is  v.  Chapman 
(1840),  3  Beav.  133;  Robinson  v.  Wilkins  (1805),  8  Ves.  224,  n. ;  Bailyy. 
Taylor  (1829),  1  Russ.  &  My.  73;  Rundell  v.  Murray  (1821),  Jac.  311; 
Bu-tton  v.  James  (1851),  5  De  G.  &  Sm.  80  ;  Werner  v.  Encyclopedia  Bi'i- 
tannica  (1905),  134  Fed.  Rep.  831  ;  Sweet  v.  Bromley  (1907),  154  Fed.  Rep. 
754  ;  Ricordi  v.  Hammerstein  (1907),  150  Fed.  Rep.  450  ;  West  Publishing 
Co.  V.  Thompson  (1910),  176  Fed.  Rep.  833. 
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matter  of  judicial  discretion,  and  therefore  where  the 
judge  of  first  instance  lias  granted  or  refused  the  injunc- 
tion, the  Court  of  Appeal  will  not  readily  reverse  his  de- 
cision (I).  An  interim  injunction  is  only  granted  on  the 
undertaking  by  the  plaintiff  to  compensate  the  defendant 
if  on  the  trial  of  the  action  it  is  held  that  no  injunction 
ought  to  have  been  granted  (m). 

An  injunction,  although  refused  on  motion,  may  be 
granted  at  the  trial  of  the  action  if  an  infringement  i& 
proved.  Delay  or  acquiescence  is  not  a  defence  to  a 
claim  for  a  perpetual  injunction  at  the  hearing  (w). 

An  injunction  may  be  granted  without  any  proof  of 
actual  damage  (o),  but  there  must  be  probability  of 
damage  (p). 

The  Court  does  not  wait  until  it  can  ascertain  distinctl}- 
what  parts  have  been  pirated,  but  will  grant  an  injunction 
in  general  terms  restraining  the  defendant,  his  servants,, 
agents  or  workmen  from  further  printing,  publishing, 
selling,  or  otherwise  disposing  of  any  copy  or  copies  of 
the  defendant's  book  containing  any  passage  or  passages 
copied,  taken,  or  colourably  altered  from  the  plaintiff's 
book  {q) .  If  it  appears  that  the  piratical  part  of  the 
defendant's  book  can  be  distinguished  from  that  which  is 
innocent,   this  will  be  done  in  the  injunction  (r). 

In  one  case  where  there  had  been  a  systematic  infringe- 
ment of  a  periodical.  North,  J.,  declined  to  grant  an  in- 
junction as  to  the  future  numbers  on  the  ground  that  the 
copyright  in  them  had  not  yet  come  into  being  (.s).  In 
anotlier  case,  hoAvever,  Kekewich,  J.,  granted  an  injunc- 


{l)  Cooper  V.  Whittmqhmn  (1880),  15  Ch.  D.  501 ;  Werner  v.  Encyclopedia 
Britaroiica  (1905),  134  Fed.  Rep.  831. 

(in)  Chappell  v.  Davidson  (1856),  8  De  G.  M.  &  G.  1  ;  Xovello  v.  Jamrs 
(1854),  24  L.J.  Ch.  111. 

(m)  Hogg  v.  Scott  (1874),  L.  R.  18  Eq.  444  ;  Morris  v.  Ashbee  (1868), 
L.  R.  7  Eq.  34  ;  Johnston  v.  Wyatt  (1863),  2  De  G.  J.  &  S.  25. 

(o)  Campbell  V.  Scott  (1842),  11  Sim.  31  ;  Tmsleg  v.  Lacy  (1863),  1  H.  & 
M.  747. 

{p)  Borthwick  V.  Evening  Post  (1888),  37  Ch.  D.  449,  462. 

(<?)  Lewis  V.  FuUarton  (1839),  2  Beav.  6  ;  Kelly  v.  Morris  (1866),  L.  R. 
1  Eq.  697  ;  Mawman  v.  Tegg  (1826),  2  Russ.  385. 

(r)  Jarrold  v.  Hoiilston  (1857),  3  K,  &  J.  70S  ;  Lamb  v.  Erans,  [1892] 
3  Ch.  462. 

(«)  Catex.  Devon,  dfr.  Xeivspnper  Co.  (1889),  40  Ch.  D.  500,  507;  Trade 
Auxiliary  v.  Middlesboroiigh  (1887),  40  Ch.  D.  425. 
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tiou    restraining    the    defendants    from    infringing    the      §  6(1). 

current  or  any  future  numbers  of  a  periodical  (i). 

An  injunction  may  be  refused  where  the  infringement 
is  trivial  and  there  is  no  serious  probability  of  it  being 
repeated  (w). 

(2)    Damages.  Damages. 

If  proceedings  are  taken  under  sect.  7,  damages  may 
be  recovered  as  in  an  action  for  conversion,  that  is  to  say, 
the  plaintiff  will  be  entitled  to  the  gross  proceeds  of  the 
sales  of  the  infringing  work.  The  pleadings  ought  to 
state  specifically  that  the  claim  is  made  on  this  basis. 

If  the  claim  is  not,  or  cannot  be,  made  under  sect.  7, 
the  damage  recoverable  is  the  actual  loss  which  the 
plaintift'  has  suffered  as  the  natural  or  probable  conse- 
quence of  the  infringement.  Such  loss  may  be  proved 
by  showing  a  diminution  of  the  plaintiff's  sales;  but  in 
many  cases  consequential  damage  of  a  more  indirect 
character  may  be  established,  as  where  the  plaintiff's  work 
has  been  vulgarised  by  the  unauthorised  reproduction.  In 
the  cast!  of  advertisements,  show  cards  and  similar  copy- 
right matter,  the  defendant's  infringement  maj'  have  ren- 
dered the  plaintiff's  advertisements  practically  useless,  and 
he  might  properly  claim  as  damages  the  cost  of  having 
fresh  advertisements  prepared  and  printed. 

Damages  may  be  assessed  by  a  judge  or  jurj'  upon  evi- 
dence given  in  Court,  or  may  be  the  subject  of  an  inquiry 
in  Chambers. 

(3;   Profits.  Profits. 

This  is  an  equitable  remedy,  and  is  usually  an  alternative 
to  a  claim  for  damages.  The  gross  profits  of  the  defen- 
dant's sale  may  bo  recovered  as  damages  under  sect.  7, 
but  apart  from  that  section,  the  profits  recoverable  in 
equity/  are  the  net  profits  {x) . 

If   the  defendant's  work   is  not  wliolly  piratical,  the 


(t)  J]radbur>/\.  Sharp  (1891),  W.  N.  143. 

(«)  Cox  V.  land  and  Water  (1869),  L.  R.  9  Eq.  324  :  Southern  v.  Bailes 
(1894),  38  S.  J.  fiBl  ;  Baily  v.  Taylor  (1829),  1  Russ.  &  M.  73  ;  Leicis  v. 
FuUarton  (1839),  2  Beav.  6,  11. 

(.*•)  Belfe  V.  JDelamotte  (1857),  3  K.  &  J.  581.  See  Pike  v.  Nicholas 
(1869),  L.  R.  5  Ch.  251,  255,  260;  Hogc/  v.  Kirby  (1803),  8  Ves.  215, 
223;  Grimsonx.  Ei/re  (1804),  9  Ves.  341"  346;  Kelly  v.  Hooper  (1841), 
1  Y.  &  C.  197,  199';    Colburn  v.  Simms  (1843),  2  Hare,  543. 
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§  6  (1).       profits  must  be  apportioned  according  to  the  relative  value 
of  the  piratical  with  the  non-piratical  matter. 

Delivery  up.  (4)   Delivery  UJ). 

If  proceedings  are  taken  under  sect.  7,  delivery  up  may 
be  claimed  and  the  copies  may  be  appropriated  to  the 
plaintifl  for  his  own  use.  Apart  from  this  section,  the 
Court  has  jurisdiction  in  all  cases  of  infringement  to  order 
the  delivery  up  of  infringements  for  destruction  or  can- 
cellation of  the  infringing  parts  (//) . 

Accounts.  (5)   Accounts. 

The  usual  claim  is  for  "proper  accounts,"  and  where 
the  plaintiff  is  successful  in  establishing  an  infringement, 
he  is  entitled  to  accounts  showing  the  number  of  copies 
printed,  the  cost  of  production,  the  number  of  copies  sold 
or  distributed,  and  the  proceeds  from  the  sales,  all  pro- 
perly vouched  by  vouchers  and  affidavits.  The  plaintiff 
is  entitled  to  an  order  for  all  proper  accounts  before  he 
decides  whether  to  claim  damages  or  profits.  If  the 
accounts  do  not  show  a  net  profit  equivalent  to  the  loss 
which  he  believes  that  he  has  sustained,  he  may  elect  to 
claim  damages  and  ask  for  an  inquiry  as  to  damages  (s). 

On  an  interlocutory  application  for  an  injunction  the 
defendant  may  undertake  to  keep  an  account  of  profits 
until  the  trial;  but,  strictly,  the  right  to  an  account  de- 
pends on  the  right  to  an  injunction,  and  will  not  be 
ordered  where  the  case  for  an  injunction  fails  ((7). 

§6(2).  (2)  The  costs  of  all  parties  in  any  proceedings 

in  respect  of  the  infringement  (^)  of  copyright  (c) 
shall  be  in  the  absolute  discretion  of  the  Court. 


{>/)  Wariie  v.  Seebohni  (1888),  39  Cli.  D.  73;  Frince  Albert  v.  Stmmje 
(1849),  2  De  G.  &  Sm.  652;  Kelly  v.  Hodge  (1873),  29  L.  T.  387; 
Emperor  of  Justria\.  Day  (1861),  3  D.  F.  &  J.  217  ;  Hole  v.  Bradbury 
(1879),  12  Ch.  D.  886  ;  Delfe  v.  Helamotte  (1857),  3  K.  &  J.  581  ;  Stnnnard 
V.  Harrison  (1871),  19  W.  R.  811;  Colbnrn  v.  fiinims  (1843),  2  Hare, 
543. 

(s)  Mawman  v.  Tegg  (1826),  2  Russ.  385,  400. 

la)  Baily\.  Taylor  {l8->9),  1  Russ.  &  M.  73;  Price's  Patent  Candles  v. 
Bauwen  (1858),  4  K.  &  J.  727;  Delondre  v.  Shaw  (1828),  2  Sim.  240; 
Su-eet  V.  Mavgham  (1840),  11  Sim.  51. 

(i)  Sect.  2. 

[c)  Sect.  1  (2). 
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Uncle]'  the  Rules  of  the  Supreme  Court,  the  costs  of  and      §  6  (2). 
incident  to  all  proceedings  are,  except  in  certain  specified  __ — .  ^       ■ 
cases,  in  the  discretion  of  the  Court.     Where  an  action  ..^bsohfte 
is  tried  by  jury,  the  costs  follow  the  event,  unless  the  Court  discretion  of 
shall,  for  good  cause,  otherwise  order.     Under  these  rules  the  Court." 
it  has  been  held  that  the  discretion  of  the  Court  must  be 
exercised  judicially,  and  that  a  successful  litigant  cannot 
be  deprived  of  costs  merely  by  reason  of  some  caprice  on 
the  part  of  the  judge  {d).     The  Court  must  be  guided 
by    principle    in    determining    how    the    costs    shall    be 
borne  (e).     If  it  appears  that  a  judge  has  not  exercised 
his  discretion,  or  has  decided  upon  grounds  which  were  not 
open  to  him,  his  order  may  be  set  aside  by  the  Court  of 
Appeal  (/).     The  costs  of  any  proceedings  prima  facie 
follow  the  event,  and  unless  the  judge  has  materials  upon 
which  he  can  j)roperly  exercise  his  discretion  to  deprive 
the  successful  litigant  of  costs,  such    litigant    ought    to 
have  an  order  for  his  costs  (/) . 

Grounds  upon  which  a  successful  plaintiff  may  be  do-  Grounds  on 
prived  of  his  costs  are  that  he  had  no  cause  of  action  which 
which  entitled  him  to  any  relief  other  than  a  declaratory  j^^'^^g^'fj^'^^^^ 
judgment  (pf),  that  the  relief  obtained  was  trivial,  and  of  costs. 
the  action  was  not  brought  to  settle  any  question  of  prin- 
ciple (h),  that  the  action  was  commenced  without  reason- 
able warning  and  opportunity  to  the  defendant  to  comply 
with   the   plaintiff's  demand  (?'),   that   before   the   action 
Avas  commenced   the  defendant   offered  substantially  all 
the  relief  to  which    the    plaintiff  was    entitled  (*),   that 
innocent  agents  such  as  printers  and  publishers  were  un- 
necessarily joined  as  defendants  in  the  action  (fc),  or  that 
the  plaintiff  otherwise  acted  harshly  or  oppressively  (?)• 
The  mere  fact  that  a  litigant  insists  on  his  legal  rights 
and  declines  to  leave  the  matter  to  the  judge  to  say  what 
in  the  circumstances  and  apart  from  the  strict  legal  rights 


{d)   Civil  Service,  #c.  \ .  Gtneral  Steam,  [1903]  2  K.  B.  756. 

[e)   Coopers.  Whittirxjham  (1880),  15  Ch.  D.  501. 

(/)   Civil  Service,  ^-c.  v.  General  Steam,  [1903]  2  K.  B.  75fi. 

;',/)  Jenkins  v.  Frice,  [1907]  2  Ch.  229  ;   Evnns  v.  Levi/,  [1910]  1  Ch.  452. 

(h)  American  Tobacco  Co.  v.  Guest,  [1892]  1  Ch.  630;  JJicks  v.  Brooks 
(188(1),  15  Ch.  D.  22. 

(i)    Walter  V.  Steinkopff,  [1892]  3  Ch.  489. 

(;;:)  Tredesco  v.  National  Monthly  (1910),  Cop.  Cas.  1905—10,  p.  272; 
The  Times,  Februnrv  7. 

{I)  Wall  V.  Ta>ihr  (1883),  11  Q.  B.  D.  102  ;  Maxwell  v.  Somerton  (1874), 
22  W.  R.  313. 
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of  the  j)ai"ties  should  be  done,  is  not  a  good  ground  for 
depriving  him  of  his  costs  {m).  Neither  is  the  fact  that 
a  jjlaintifl;  has  commenced  proceedings  without  previous 
communication,  or  that  the  tlefendant  was  an  innocent 
infringer,  necessarily  good  ground  for  depriving  the  jjlain- 
tiff  of  costs  (w).  When  the  action  is  one  that,  in  the 
opinion  of  the  judge,  ought  to  have  been  brought  in  a 
county  court,  he  may  give  a  successful  plaintiff  costs  upon 
that  scale  only  (o). 

A  successful  defendant  ma}'  be  refused  liis  costs  if  he 
has  been  guilty  of  improper  conduct  of  his  case  (p) .  If 
the  defendant  has  brought  the  action  on  himself  by  his 
own  indiscretion,  lie  may  be  refused  costs,  as  where  he 
has  allowed  his  name  to  be  associated  with  a  book  as 
printer  or  publisher,  although  in  fact  he  has  not  printed 
the  book  or  caused  it  to  be  printed  [q).  Costs  have  also 
been  refused  to  a  successful  defendant  because  he  had 
made  an  illiberal  use  of  the  plaintiff's  work  without 
acknowledgment  (r),  or  because  he  succeeded  upon  a 
technical  point  only(s). 

Where  a  party  is  generally  successful,  but  fails  upon 
some  distinct  issue  raised  in  the  case,  h©  will,  as  a  rule, 
be  entitled  to  the  general  costs  of  the  action,  but  the  other 
party  will  get  the  costs  of  the  issue  or  issues  on  A\hich  he 
has  been  successful  (^). 

Probably,  the  only  effect  of  this  sub-section  is  to  make 
the  order  of  the  judge  as  to  costs  unappealable.  A  judge 
ought  to  apply  a  judicial  mind  to  the  quastion  of  costs, 
and  should  only  deprive  a  successful  party  of  costs  upon 
grounds  similar  to  those  upon  which  the  judges  now  act 
in  exercising  their  discretion  under  the  rules  of  Court. 


(m)   Civil  Service,  cj'c.  v.  General  Sten/Ji,  [1908]  2  K.  B.  756. 

(«)  Wittman  v.  Oppenheim  (1884),  27  Ch.  D.  260;  Smith  v.  Baihj  News 
(1910),  Cop.  Cas.  190.5-10,  p.  302,  The  Times,  December  2. 

(o)    Clarke  v.  Midland  Express  (1908).  Cop.  Cas.  1905-10,  p.  139. 

Ip)  Cobbett  V.  Woodward  (1872),  L.  R.  14  Eq.  407,  414  ;  3Iaplc  v.  Junior 
Army  and  Navij  Stores  (1882),  21  Ch.  D.  369,  373;  Piddington  v.  Philip 
(1893),  14  N.  S'.  W.  R.  Eq.  159. 

[q)  Kelhj's  Directories  v.  Gavin  ^  Lloijds,  [1901]  1  Ch.  374  ;  Booth  v. 
Edward  Lloyd  (1910),  26  T.  L.  R.  549. 

(r)  Pike  V.  Nicholas  (1869),  L.  R.  5  Ch.  251  ;  Cobbett  y.  Woodward  {1872), 
L.  R.  14  Eq.  407. 

(«)   Liverpool  General  Brokers  V.  Commercial  Press,  [1897]  2  Q.  B.  1. 

\t)  Metzler  v.  Wood  (1878),  8  Ch.  D.  606;  Page  v.  Wisden  il869),  20 
L.  T.  435. 
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On  the  other  hand,  as  the  discretion  is  stated  to  be  abso-       §  6  (2). 
lute,  it  would  seem  that,  however  capriciously  a  judge  does 
in  fact  act,  no  appeal  will  lie  against  any  order  made  by 
him  as  to  costs. 

(3)  In  any  action  for  infringement  {u)  of  copy-  §  6  (3). 
right  (x)  in  any  work,  the  work  shall  be  presumed 
to  be  a  work  in  which  copyright  subsists  and  the 
plaintiff  shall  be  presumed  to  be  the  owner  (i/)  of 
the  copyright,  unless  the  defendant  puts  in  issue 
the  existence  of  the  copyright,  or,  as  the  case 
may  be,  the  title  of  the  plaintiff,  and  where  any 
such  question  is  in  issue,  then — 

(a)  if    a   name    purporting    to    be  that  of    the 

author  (.e)  of  the  work  is  printed  or 
otherwise  indicated  thereon  in  the  usual 
manner,  the  person  whose  name  is  so 
printed  or  indicated  shall,  unless  the 
contrary  is  proved,  be  presumed  to  be 
the  author  of  the  work ; 

(b)  if  no  name  is  so  printed  or  indicated,  or  if 

the  name  so  printed  or  indicated  is  not  the 
author's  true  name  or  the  name  by  which 
he  is  commonly  known,  and  a  name  pur- 
porting to  be  that  of  the  publisher  or  pro- 
prietor of  the  work  is  printed  or  otherwise 
indicated  thereon  in  the  usual  manner, 
the  person  whose  name  is  so  printed  or 
indicated  shall,  unless  the  contrary  is 
proved,  be  presumed  to  be  the   owner 


(m)  Sect.  2.  (x)  Sect.  1  (2). 

(y)  Sect.  5.  (::    Sects.  16  (2),  19  (1),  21. 
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§  6  (3).  of  the   copyright    in    tlie    work   for   the 

purposes   of    proceedings   in    respect   of 
the  infringement  of  coj^yright  therein. 


Abolition  of  This    provision    becomes    necessary    by  reason    of    the 

registration.  aboHtion  of  registration  and  of  the  prima  facie  proof 
of  copyright  which  the  certificate  of  registration  now 
affords . 
Specific  denial  The  first  paragraph  goes  to  tlie  question  of  pleading, 
^^*|*H^^  and  requires  a  defendant  specifically  to  deny  either  the 
existence  of  the  copyright  or  the  plaintiff's  proprietor- 
ship thereof  if  he  intends  to  rely  on  such  a  defence.  It 
will  be  observed  that  a  defendant  is  no  longer  called 
upon  to  allege  who  the  true  proprietor  is.  He  may  put  the 
plaintiff's  title  in  issue  by  a  simple  denial  that  the  plain- 
tiff is  the  proprietor. 

The  provision  is  so  framed  as  to  apply  equally  to  a 
motion  for  an  interim  injunction  and  to  the  trial  of  the 
action.      In  the  first  case  the  defendant  must  take  the 
objection  in  his  alfidavit  and  in  the  second  in  his  defence. 
Frimd facie  If  the  author's  name  is  indicated  on  the  work  as  such, 

proof  of  title,    iliQi^  if  the  plaintiff  be  not  the  author,  he  must  trace  his 
mTavour^of^     title  from  the  author  either  by  evidence  of  employment 
author  named  within  sect.  5  (1)  or  by  a  written  assignment  or  assign- 
on  work.  ments  within  sect.  5  (2).     It  does  not  appear  to  be  neces- 
sary that  the  name  shall  be  indicated  on  every  copy  of  the 
work;  that  is  to  say,  it  will  be  prima  facie  proof  of  author- 
ship to  put  in  evidence  a  copy  of  the  work  with  the  author's 
name  indicated  thereon  in  the  usual  manner,    and   such 
proof  will  not  be  rebutted  merely  by  the  defendant  putting 
in  evidence  a  copy  with  no  author's  name  indicated  thereon, 
and  proving  that  if  there  was  copying  it  must  have  been 
copying  from  such  a  copy. 
Whether  It  would  even  appear  to  be  jDermissible  in  the  case  of 
author's  name  ^  book  to  put  in  evidence  the  author's  manuscript  from 
sufficient          whicli  the  book  was  printed,  and  if  the  author's  name 
appears  as  such  on  the  manuscript  that  will  be  prima 
facie  proof  of  authorship,  and  such  proof  will  not    be 
rebutted  merely  by  showing  that  the  author's  true  name 
was  not  printed  on  any  published  copy. 
Author's  On  the  other  hand,  it  would  seem  that  evidence  under 
name  inserted  ^his  scction  Cannot  be  manufactured  for  the  purpose  of 

ad  hoc.  ^      ^ 
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the  trial,    and    that   the   prima  facie   proof   afforded    by       §  6  (3). 

putting  in  a  copy  of  the  work  with  the  author's  name  

indicated  thereon  would  be  rebutted  by  the  defendant 
showing  that  the  name  had  been  put  on  solely  for  the 
purpose  of  the  litigation.  The  author's  name  must  be 
indicated  in  the  usual  manner,  and  that  would  seem  to 
imply  that  it  must  have  been  put  on  at  or  about  the 
time  the  work  or  the  copy  thereof  in  question  was  made. 

It  will  be  observed  that  the  author's  name  may  be  a  Author's  «o«« 
nom  de  plume  by  which  he  is  commonly  known  qua  '^^^"•'"V^ 
author.  It  will  not  matter  that,  in  private  life,  he  is 
known  by  his  true  name.  All  that  will  be  necessary  will 
be  to  call  evidence  to  prove  the  identity  of  the  plaintiff 
or  his  assignor,  as  the  case  may  be,  with  the  name  which 
is  indicated  on  the  work. 

Where    an    author    has    disposed    of    his    unpublished  In  case  of 
manuscript  by  his  will,  there  is  a  presumption  that  the  '^ork 
copyright  passes  with  the  property  in  the  manuscript  (a),  published"  ^ 
If,    therefore,    it   is   shown   that   a   work   was   published 
posthumously,  the  plaintiff  may  prove  his  title  either  by 
assignment  from   the  author  or  from  some  person  who 
acquired  the  manuscript  under  th,e  author's  testamentary 
disposition. 

Paragraph   (b)  of  the  sub-section  is  applicable  when  Presumption 
there  is  no  proof  under  paragraph  (a) .    If  any  copy  of  the  i^  favour  of 
work  is  put  in  evidence  bearing  the  author's  true  name,  proprietor^^ 
or  the  name  by  which  he  is  commonly  known,  it  will  dis-  named 
place  any  presumj^tion  which  might  otherwise  have  arisen  °^  work, 
from  the  putting  in  evidence  of  a  copy  upon  which  the 
publisher's  or  proprietor's  name  alone  appears.     In    the 
case    therefore    of    collective    works,    proof    under    para- 
graph (b)  is  not  available  when  the  matter  pirated  is  a 
signed  contribution.     It  is  only  available  to  prove  title 
to  matter  which  is  unidentified  as  regards  authorship .     A 
proprietor  of  a  collective  work  has,  however,  a  copyright 
in  the  collection  of  material  as  well  as  in  the  separate 
articles,  and  although  he  might  not  be  able  to  sue  in  respect 
of  infringement  of  the  articles  taken  separately,  he  might, 
if  the  collection  was  reproduced,  be  able  to  sue  in  respect 
of  infringement  of  the  copyright  in  the  collection. 


(«)  Sect,  17  (2). 
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6(3). 


Question 
where  work 
is  issued 
consecutively 
by  two 
or  more 
publishers  or 
proprietors. 


Difficulty  might  arise  where  the  property  in  a  work  has 
changed  hands,  and  the  work,  after  liaving  been  issued  in 
the  name  of  one  publisher  or  proprietor,  is  then  issued  in 
the  name  of  another  publisher  or  proprietor.  If  two  copies 
are  put  in  evidence,  one  in  the  name  of  one  publisher  and 
the  other  in  the  name  of  another,  then  the  presumjition 
will  arise  in  favour  of  the  publisher  named  on  the  copy 
which  was  first  published,  and  it  is  submitted  that  if  the 
publisher  named  on  the  copy  more  recently  jDublished  de- 
sires to  have  the  benefit  of  the  presumption,  he  must  trace 
his  title  from  the  publisher  named  on  the  cop}'  wliich  was 
first  published. 


Existing  law.^A  certified  copy  of  an  accurate  entry  in  the 
Book  of  Eegistrj"  at  Stationers'  Hall  is  prima  facie  proof  of  the 
copyright  as  therein  recorded.  This  applies  to  copyright  in 
books  {h)  (including  the  title  of  the  proprietor  of  a  collective  work 
under  the  provision  of  sect.  18  of  the  Copyright  Act,  1842  (c)),  per- 
forming right  in  plays  and  music  ('/),  and  copyright  in  paintings, 
drawings,  and  photographs  (e).  It  does  not  apply  to  copyright  in 
engravings  or  sculpture  in  respect  of  which  no  provision  is  made 
ior  prima  facie  proof  of  title. 


§  7.  7.   All   infringing   copies  (/)  of   any  work  in 

Eights  of  which  copyright  [g)  subsists,  or  of  any  substantial 
p^ons""^^^'*  part  thereof,  and  all  plates  (/^)  used  "or  intended 
orieaiin^  to  be  uscd  for  the  production  of  such  infringing 
y'jth  P;  copies,  shall  be  deemed  to  be  the  property  of  the 
copies,  &c.  owner  (/)  of  the  copyright,  who  accordingly  may 
take  proceedings  for  the  recovery  of  the  possession 
thereof  or  in  respect  of  the  conversion  thereof. 


Scope  of 
section. 


case 


This  section  j^rovidcs  a  very  valuable  remedy  in  the 
of  infringement  of  copyright.     If  the  infringements 


Cop.   Gas. 


{b)  Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  s.  11. 

(c)  Black   V.   Imperial  Book   Co.    (1904),   8   Ont.   L.   I 
1901-4,  p.  82. 

{d)  Copyright  Act,  1842   (5   &  6  Vict.  c.  45),  s.  20  ;  Hardacre  v.  Arm- 
strong (1905),  Cop.  Gas.  1905-10,  p.  3 

(e)  Fine  Arts  Copyright  Act,  1862    25  &  26  Vict.  c.  68),  ss.  4,  5. 

(/)   Sect.  35  (1)  ("  Infringing  "\ 

[g)  Sect.  1  (2). 

\h)  Sect.  35  (1)  ("Plates"). 

(j)  Sect.  5. 


Civil  Remedies.  .  83 

are  "  infringing  copies,"  this  section  enables  a  plaintiff         §  7. 
to  recover  the  gross  proceeds  of  the  sales  of  infringements 
instead  of  only  actual  damages  or  net  profits.      It  also- 
entitles  the  plaintiff  to  delivery  up  of  copies  for  his  own 
use,  and  not  merely  for  cancellation  or  destruction. 

The  definition  section  of  the  Act  provides  that,  "  'In-  Meaning  of 
fringing,'  when  applied  to  a  copy  of  a  work  in  which  ""^nngiDg 
copyright  subsists,  means  any  copy,  including  any  colour-  ^°P^®®' 
able  imitation,  made  or  imj^orted  in  contravention  of  the 
prto visions  of  this  Act."      Two  questions  of  the  utmost 
importance   arise  :    (1)    what   is   the  scope   of   the   word 
^'copy";    is   it  conterminous  with  the  word   "infringe- 
ment,"   or   has   it   a   narrower   meaning?   and    (2)    what 
■"copies"  are  to  be  deemed  "infringing  copies"? 

As  to  the  scope  of  the  word  "  copy,"  it  seems  to  be  clear  Copy, 
that  any  reproduction  of  any  part  of  a  work  in  any 
material  form  is  not  necessarily  a  copy.  "Copy"  will 
include  the  copy  of  a  substantial  part  of  a  work  in- 
fringed, and  will  also  include  a  colourable  imitation  of 
the  whole,  or  any  part  of  a  work  infringed.  It  is  sub- 
mitted, however,  that,  where  copyright  is  infringed  by 
a  derivative  work  of  an  entirely  different  order  from  the 
original  work,  the  infringing  work  is  not  a  copy  or 
colourable  imitation  so  as  to  come  within  the  provisions 
of  this  section.  The  following  derivative  works  are,  it 
is  submitted,  not  copies  or  colourable  imitations  of  the 
works  from  which  they  ^re  derived  (fc):  — 

A  reproduction  in  the  flat  of  works  executed  in 
three  dimensions,  such  as  works  of  sculpture  and 
architecture . 

A  reproduction  in  three  dimensions  of  works 
executed  in  the  flat. 

A  reproduction  of  a  literary,  dramatic,  or  musical 
work  on  a  record  or  perforated  roll  designed  for  its 
acoustic  representation . 

A  reproduction  of  a  literary  or  dramatic  work  in 
the  form  of  a  cinematograph  film. 

On  the  other  hand,  it  is  submitted  that  the  following 
iierivative  works,  being  works  of  the  same  order  or  class 


(/i)    Vide  ante,  pp.  14,  15. 
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as  those  from  which  they  are  derived,  are  to  be  deemed 
cojDies  or  colom^ablc  imitations:  — 

A  translation  of  a  literary  work. 

A  dramatised  version  of  a  non-dramatic  work. 

A  non-dramatic  version  of  a  dramatic  work. 

An  abridgment  of  a  literary  work. 

An  engraving  or  sketch  taken  from  a  painting. 


Question 
whether 
innocence 
affords  any 
defence. 


Infringing.  If  a  rej)roduction  is  a  copy  or  colourable  imitation  of 

the  whole  or  part  of  a  work,  then  it  is  an  infringing 
cop3^  if  it  is  made  or  imported  in  contravention  of  the  pro- 
visions of  the  Act,  that  is  to  say,  if  it  is  (1)  made  in 
contravention  of  the  exclusive  right  of  production  con- 
ferred by  sect.  1;  (2)  imported  in  contravention  of 
sect.  2  (2),  that  is,  with  knowledge  that  it  would  have 
infringed  copyright  if  made  in  that  part  of  the  dominions 
into  which  it  is  imported;  or  (3)  imported  in  contraven- 
tion of  sect,  l-i,  that  is,  a  copy  imported  into  the  United 
Kingdom  which,  if  made  in  the  United  Kingdom,  would 
have  infringed  copyright,  and  as  to  which  notice  has  been 
given  to  the  Commissioners  of  Customs. 

It  will  be  observed  that  proceedings  under  this  section 
may  be  taken  against  any  person  who  has  obtained  posses- 
sion of  an  infringing  coj)y,  and  it  is  not  necessary  to  show 
that  the  defendant  has  infringed  copyright  within  the 
meaning  of  sect.  2.  Ho  may  be  quite  innocent  of  in- 
fringement and  have  no  knowledge  of  infringement.  It 
is  submitted  that  the  provisions  of  sect.  8  do  not  apply  to 
an  action  brought  under  sect.  7.  Such  an  action  is  not 
brought  in  respect  of  infringement  of  copyright,  but  in 
respect  of  the  detinue  or  conversion  of  the  plaintiff's  pro- 
perty. The  fact  that  the  copies  became  the  plaintiff's 
property  because  they  were  infringing  copies  does  not 
affect  the  character  of  the  action  brought  against  the 
person  who  has  such  eopies  in  his  possession.  It  is  sub- 
mitted that  the  defendant,  in  an  action  of  trover  or  con- 
version under  this  section,  cannot  escape  liability  on  the 
ground  that  he  was  not  aware,  and  had  not  means  of 
making  himself  aware,  that  copyright  subsisted  in  the 
plaintiff's  work. 
Conversion.  In  SO  far  as  the  defendant  has  had  possession  of   the 

copies  and  parted  with  them,  an  action  lies  for  conversion 
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for  theii"  full  value,  and  the  cause  of  action  in  respect         §  7. 
of  each  copy  arises  at  the  date  of  conversion  (?). 

In  so  far  as  the  defendant  is  in  possession  of  the  copies  Trover, 
when  action  is  brought,  the  action  is  an  action  of  trover, 
and  the  cause  of  action  arises  M'hen  demand  is  made  for 
delivery  up  (m).     Such  demand  should  always,  therefore, 
be  made  before  the  writ  is  issued. 

If,  as  is  submitted,  an  action  under  this  section  is  not  Question 
an  action  in  respect  of    infringement    of    copyright,  it  ?^®*'^^^ 
follows  that  the  three  years  limitation  does  not  apply,  limitation 
In  so  far  as  the  action  is  one  of  conversion,  an  action  of  applies, 
damages  can  be  brought  in  respect  of  all  copies  disposed 
of  within  the  period  of  six  years  before  the  issue  of  the 
wa-it.     In  so  far  as  the  action  is  one  of  trover,  the  action 
can  be  brought  at  any  time  within  six  years  after  the 
plaintiff'  has  demanded  that  the  copies  shall  be  delivered 
up  to  him. 

It  also  follows  that  sect.  6  of  the  Act  does  not  aj^ply  Question 
to  an  action  brought  under  this  section,  and  therefore  the  ^^^^^^J  . 
plaintiff  must  prove  nis  title  irrespective  of  tlie  statutory  proof  of 
presumption  afforded  by  the  name  of  author,  proprietor  title  applies, 
or  publisher  on  the  work.     Apart,  however,  from  such 
presumption,  it  w^ould  probably  not  be  necessary  in  every 
case  to  prove  affirmatively  that  the  reputed  author  of  a 
book  did  in  fact  write  it.     In  a  case  of  a  dramatic  pieco 
which  was  not  registered,  and  therefore  as  to  which  there 
was  no  presumption  of  title,  it  was  held  that  the  plaintiff 
made  out  a  prima  facie  title  to  the  performing  right  by 
producing  a  written  assignment  from  a  person  purport- 
ing to  be  the  author,  and  proving  that  he  had  repeatedly 
asserted  his  right  against  others  (w). 

Existing  law. — Under  sect.  23  of  the  Copyright  Act,  1842, 
infringing  copies  are  deemed  to  be  the  property  of  the  proprietor  of 
the  copyright,  and  he  can  sue  to  recover  the  same  or  for  damages 
for  conversion.  The  section  applies  not  only  to  reprints,  but  to 
cases  where  part  only  of  the  copyright  work  has  been  taken  (o).  A 
demand  in  writing  is  a  condition  precedent  to  the  right  of  action 


{I)  HoUlns  V.  Fowh-r  (1S75),  L.  R.  7H.  L.  757. 

{m)  Miller  v.  Bell,  [1891]  1  Q.  B.  468. 

(«)  Hardacre  v.  Armstrong  (1)  (1904),  Cop.  Cas.  1905-10;  The  Times, 
October  27. 

(o)  Boosey  v.  Whiyht  (No.  2)  (1899),  81  L.  T.  265  ;  Rooney  v.  Kelly 
(1861),  14  ir.  C.  L.  E.  158,  171. 
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c  7^  accruing  under  this  section.     After  some  difference  of  opinion,  it 

~ — '- was  heki  that  the  section  applied  even  although  the  proprietor  of 

EXISTING  LAW.  ^^®  Copyright  was  not  registered  at  the  date  of  the  infringement  (p). 
It  is  only  necessary,  therefore,  that  he  should  .be  registered  before 
the  issue  of  the  writ.  It  is  doubtful  whether  the  twelve  months' 
limitation  applies  to  such  action,  or  whether  the  only  limitation  is 
six  years  from  the  date  when  the  cause  of  action  in  conversion  or 
detiniie  arises  {q). 


§8. 


Exemption 
of  innocent 
infringer 
from  liability 
to  pay 
damages,  &c. 


8.  Where  proceedings  are  taken  in  re.spect  of 
the  infringement  (/•)  of  the  copyright  {s)  in  any 
work  and  the  defendant  in  his  defence  alleges 
that  he  was  not  aware  of  the  existence  of  the 
copyright  in  the  work,  the  plaintiff  shall  not  be 
entitled  to  any  remedy  (t)  other  than  an  injunc- 
tion or  interdict  in  respect  of  the  infringement 
if  the  defendant  proves  that  at  the  date  of  the 
infringement  he  was  not  aware  and  had  no 
reasonable  ground  for  suspecting  that  copyright 
subsisted  in  the  work. 


Who  may 
plead  the 
section  ; 
question  of 
innocent 
publisher  and 
guilty  author. 


The  precise  meaning  or  effect  of  this  section  is  very 
difficult  to  determine.  It  appears  to  contemplate  the  case 
of  proceeding's  being  taken  against  the  actual  author 
of  an  infringement,  and  such  author  being  able  to  show 
that  he  was  unaware  and  had  no  reasonable  grounds  for 
suspecting  that  cojjyright  subsisted  in  the  work  which  he 
hacl  reproduced  or  copied  from.  The  kind  of  case  contem- 
plated will  occur  where  a  work  is  published  anonymously 
or  pseudonymously,  and  it  is  impossible  to  ascertain 
whether  the  copyright  has  or  has  not  expired.  It  is  con- 
ceived that  in  cases  of  this  kind  the  section  will  protect 
the  actual  author  of  the  infringement  and  all  those  subsc- 


(p)  Hole  V.  Bradbury  (1879),  12  Ch.  D.  886;  Isaacs  v.  Fiddemann 
(1880),  49  L.  J.  Ch.  412  ;   Boosey  v.  Whu/ht  (No.  2)  (1899),  81  L.  T.  26o. 

{q)  Hoqy  v.  Scott  (1874),  L.  R.  18  Eq.  444;  Weldon  v.  JJlchs  (1878), 
10  Ch.  D.  247,  262  ;  Muddock  v.  Blackwood,  [1898]  1  Ch.  58  ;  Black  v. 
Imperial  Book  Co.  (1904),  8  Ont.  L.  R.  9. 

(>•)  Sect.  2. 

(s)  Sect.  1  (2). 

(<)  Sect.  6  (1). 
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quently  dealing  with  the  work,  such  as  publishers  and 
printers,  even  although  they  have  acted  without  any  know- 
ledge that  the  work  which  they  published  or  printed  was 
reproduced  or  copied  from  the  copyright  work.  On  the 
other  hand,  it  is  conceived  that  if  the  actual  author  of  the 
infringement  knew,  or  had  reasonable  ground  for  sus- 
pecting, that  copyright  subsisted  in  the  work  which  he 
has  copied,  the  publisher  or  printer  cannot  take  refuge 
as  an  innocent  infringer  under  the  clause  merely  because 
he  was  unaware  tliat  the  author  had  in  fact  copied  from 
the  copyright  work.  In  short,  in  the  application  of  this 
section  to  the  case  of  defendants  other  than  the  actual 
author  of  tlie  infringement,  it  must  be  assumed  that  the}" 
knew  that  the  work  was  copied  from  the  copyright  work, 
and  they  can  only  set  up  this  section  in  defence  to  a  claim 
for  damages  if  upon  that  assumption  they  can  show  that 
they  were  not  aware,  and  had  no  reasonable  ground  for 
suspecting  that  copyright  subsisted  in  the  copyright  work. 

Similarly,  where  tlio  actual  author  of  an  infringing 
work  has  infringed  tlie  copyright  work  by  copying  from 
it  indirectly  through  the  medium  of  a  third  work,  it  is 
submitted  that  the  mere  fact  that  he  was  ignorant  that 
he  was  copying  from  the  copyright  work  is  not  enough 
to  entitle  him  to  plead  this  section.  For  the  purpose  of 
this  section  it  must  be  assumed  that  he  knew  he  was 
copying  from  the  copyright  work,  and  he  can  only  set  up 
this  section  in  defence  if  upon  that  assumption  it  can  be 
said  that  he  was  not  aware  and  had  no  reasonable  ground 
for  suspecting  that  copyright  subsisted  in  the  Avork. 

It  has  already  been  submitted  that  this  section  A\dll 
not  protect  a  defendant  from  proceedings  taken  under 
sect.  7  for  delivery  up  of  copies  or  damages  for  con- 
version. Such  proceedings  would  not  be  brought  to 
recover  damages  in  respect  of  an  infringement  of  copy- 
right, but  in  respect  of  the  unla^v-ful  detention  of  the 
plaintiff's  property. 


Question  of 
indirect 
copying  by 
innocent 
author. 


Question 
whether  this 
section 
appUes  to 
proceedings 
under  sect.  8 


Existing  law. — Ignorance  of  the  existence  of  copyright,  or  of 
the  plaintiff's  title,  affords  no  defence  to  an  action  for  infringe- 
ment. It  is  no  defence  to  show  that  the  copying  was  indirect 
through  a  third  publication  without  knowledge  that  the  matter 
taken  was  part  of  the  plaintiff's  work  («),  or  that  the  defendant 

{u)  Murray  v.  £offite  (1852),  1  Drew.  3o3 :  Seadev.  Lnroi  (1S61),  1  J.  & 
H.  524  ;  Reade  v.  Conquest  (1862),  11  C.  B.  N.  S.  479  ;   Cfr  v    Un-nn,  S;c. 
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§8. 


believed  he  had  the  plaintiff's  licence,  if  the  person  who  pur- 
ported to  grant  the  licence  as  the  plaintiff's  agent  had,  in  fact, 
EXISTING  LAW.  HO  authority  («).  Innocent  printers  and  publishers  without  any 
knowledge  of  the  source  of  the  work  which  they  print  are  liable  for 
infringement  (y).  Common  law  rights  (2),  copyright  and  playright, 
are  all  in  the  nature  of  an  absolute  right  of  property,  and  any 
tresj^asser  is  liable  in  damages.  Innocence  only  goes  to  the  question 
of  costs,  or  it  may  influence  the  discretion  of  the  Court  in  granting 
equitable  remedies  {a).  Actors  who  innocently  take  part  in  the 
iinauthorized  performance  of  a  dramatic  piece  are  liable  to  penalties 
under  the  Dramatic  Copyright  Act,  1833(6).  As  regards  acts 
which  are  not  a  direct  invasi(m  of  the  monopoly,  but  only  incidental 
thereto,  such  as  importing  or  selling  infringing  copies,  persons  who 
innocently  do  such  acts  are  liable,  except  in  so  far  as  the  terms  of 
the  statute  sjjecify  knowledge  as  part  of  the  offence  (r). 


§9 


Restriction  on 
remedies  in 
the  ease  of 
architecture. 


9. — (1)  Where  the  construction  of  a  building 
or  other  structure  which  infringes  (d)  or  which, 
if  completed,  would  infringe  the  copyright  (e) 
in  some  other  work  has  been  commenced,  the 
owner  (f)  of  the  copyright  shall  not  be  entitled 
to  obtain  an  injunction  or  interdict  to  restrain  the 
construction  of  such  building  or  structure  or  to 
order  its  demolition. 

(2)  Such  of  the  other  provisions  of  this  Act  as 
provide   that   an  infringing  copy  ((/)   of  a   work 


Co.  (1889),  40  Ch.  D.  500  ;  Cooper  v.  fVhittingham  (1880).  15  Ch.  D.  501 ; 
Chatterto)!  v.  Cave  (1878),  3  A.  C.  483,  601  ;  Novello  v.  Sudloic  (1852).  12 
C.  B.  177;  Rock  v.  Lazarus  (1872),  L.  R.  15  Eq.  104;  Lee  v.  Simpson 
(1847),  3  C.  B.  871. 

{x)  Jfeiitemann  v.  Smart  Set  Publishinq  Co.  (190'J),  Cop.  Cas.  1905-10, 
p.  221  ;  The  Time.s,  July  15. 

[y)  Kclli/s  Directories  v.  Gavin  and  Lloxjds,  [1901]  1  Ch.  374  ;  Colburn  v. 
Simms  (1843),  2  Hare,  543;  Baschet  v.  London  Lllustrated,  [1900]  1  Ch. 
73;  Smith  v.  Laily  Neus,  Ltd.  (1910),  Cop.  Cas.  1905-10,  p.  302;  The 
Times,  December  2. 

[z)  Mansell  v.  Vallei/  Printing  Co.,  [1908]  2  Ch.  441;  Prince  Albert  y . 
Strange  (1849),  2  De  G.  &  Sm.  652,  688. 

{a)   Tredesco  v.  National  Monthly  (1910),  Cop.  Cas.  1905-10,  p.  272. 

{b)  Luck  V.  Mayeu  (1892),  8  T.  L.  R.  339. 

(c)  Hanfstaengl  v.  W.  H.  Smith  ^-  Sons,  [1905]  1  Ch.  519. 

[d)  Sect.  2. 
(c)  Sect.  1  (2). 
(/)  Sect.  5. 

Ig)  Sect.  35  (I)  ("  Infring-ing  "). 
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shall  be  deemed  to  be  the  property  of  the  owner        §  9. 
of    the    copyright  (h),    or    as    impose     summary 
penalties  (/),  shall  not  apply  in  any  case  to  which 
tliis  section  ajjplies. 


Nature  of 
protection 
given  to 


Tho  extension  of  copyright  protection  so  as  to  include 
the  solo  right  of  constructing  a  building  where  the  design 
is  novel  and  artistic  is  conferred  by  this  Act  for  the  first  architect. 
time.  An  architect's  plans  were  protected  under  the  Fine 
Arts  Copyright  Act,  1862.  as  drawings,  and  the  architect 
could  prevent  the  reproduction  of  his  plans,  or  of  any 
novel  artistic  feature  contained  therein,  upon  other  plans 
either  directly  or  indirectly.  Under  this  Act  the  construc- 
tion of  a  building  may  be  an  infringement  of  the  archi- 
tect's copyright . 

The  inclusion  of  architecture  as  a  specific  subject  of 
protection  follows  upon  its  inclusion  in  the  Berlin  Con- 
vention as  a  subject  for  which  international  protection  is 
demanded.  The  idea  of  extending  copyriglit  to  archi- 
tecture in  this  country  was,  however,  very  strenuously 
resisted.  A  considerable  body  of  evidence  was  taken  on 
the  subject  before  the  departmental  committee,  presided 
over  by  Lord  Gorell,  and  the  committee  by  a  majority 
decided  that  architecture  should  be  included.  The  dis- 
sentients were  Mr.  Justice  Sorutton,  Mr.  Trevor  Williams, 
and  Mr.  Joynson  Hicks,  who  thought  that  the  difficulties 
of  trj-ing  cases  of  alleged  infringement  would  be  so  great 
that  the  architects  would  be  no  better  off  than  they  are  at 
present.  The  tendency  to  hamper  the  development  of 
the  architectural  art  was  also  put  forward  as  an  objection 
to  the  granting  of  copyright.  In  the  House  of  Commons 
architecture  only  got  through  Grand  Committee  by  a 
small  majority,  and  through  the  House  of  Commons  on 
the  report  stage  by  the  assistance  of  the  Government 
whips.  As  a  result  of  the  strenuous  opposition  to  the 
principle  of  protecting  architecture,  the  architects  had  to 
be  content  with  a  considerably  modified  protection,  and 
this  seetion  will  make  the  architects'  rights  extremely, 
shadowy  in  perhaps  most  cases  of  infringement.  The 
defendant  will  be  able  to  resist  an  injunction  in  so  far 


(//)  Sect.  7.  (i)  Sects.  11  —  13. 
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§  9.  as  the  building  then  in  course  of  construction  is  concerned, 

— : and  if  he  can  establish  that  he  is  an  innocent  infringer 

within  the  meaning  of  sect.  8  he  will  be  able  to  resist  a 
claim  for  any  relief  other  than  an  injunction;  that  is  to 
say,  if  the  infringer  immediately  gives  his  undertaking 
not  to  erect  aiij  other  building  which  will  infringe  the 
plaintiff's  copyright,  the  plaintiff  will  be  entitled  to  no 
further  relief. 


§10. 


Limitation 
of  actions. 


10.  An  action  in  respect  of  infringement  [k]  of 
copyright  (/)  shall  not  be  commenced  after  the 
exjnration  of  tln-ee  years  next  after  the  infringe- 
ment. 


Time  from 
which  limita- 
tion nms. 


Question 
whether 
limitation 
applies  to 
proceedings 
under  sect.  7. 


Infringement  includes  selling  or  otherwise  dealing  with 
an  infringement  contrary  to  the  provisions  of  sect.  2  (2). 
The  period  of  limitation  commences  therefore  to  run 
afresh  in  the  case  of  each  repetition  of  the  offence  o£ 
selling.  &c.  (m). 

It  is  doubtful  whether  the  section  applies  to  proceed- 
ings taken  under  sect.  7  for  delivery  up,  or  damages  for 
conversion.  Such  proceedings  would  not  be  taken  in 
respect  of  infringement  of  copyright,  but  in  respect  of 
the  detention  or  conversion  of  the  plaintiff's  property,  and, 
it  is  submitted,  would  not  be  barred  until  six  years  after 
the  conversion,  or  in  the  case  of  copies  still  in  the  defen- 
dant's 230ssession,  until  six  years  after  a  formal  demand 
for  delivery  up . 


Existing  law. — Under  the  Copyright  Act,  1842,  s.  26,  all  actions 
"for  any  offence  that  shall  be  committed  against  this  Act  "  must 
be  commenced  within  twelve  calendar  months  next  after  the  oft'ence 
committed.  It  is  doubtful  whether  this  limitation  applies  to  any 
action  except  an  action  for  penalties  (h).  In  one  case  Ivekewich,  J., 
gave  judgment  for  damages  under  sect.  23  in  respect  of  sales  dating 
back  ten  years  before  the  issue  of  the  writ  (o).     In  Canada  it  has 


{k)  Sect.  2. 

{l)  Sect.  1  (2). 

(»»)  Soffg  V.  Scott  (1874),  L.  R.  18  Eq.  444  :  Macmillan  v.  Sure^h  Chunder 
Beb  (1890),  Ind.  L.  R.  17  Calc.  951. 

(«)  Soggy.  Scott  (1874),  L.  R.  18  Eq.  444;  Stewart  v.  Black  (1846), 
9  D.  1026  ;  Wcldon  v.  Dicks  (1878),  10  Ch.  D.  247,  262  ;  Clark  v.  Belt 
(1804),  Mor.  Die,  "Literary  Property."  App.  9. 

(o)  Muddock  V.  Blackwood,  [1898]  1  Ch.  58. 
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been  held  that  the  limitation  does  apply  to  a  claim  for  damages  c  j^q 

under  sect.  23  (^).     Actions  for  infringement  of  performing  right 


in  dramatic  or  musical  works  must  also  be  brought  within  twelve  existing  law. 

months  after  the  offence  has  been  committed  (9).     An  action  or 

other  proceeding  for  the  recovery  of  penalties  tinder  the  Engraving 

Copyright  Acts,  miist  be  commenced  before  the  expiration  of  three 

months  from  the  discovery  of  the  offence  and  before  the  expiration 

of  six  months  from  the  time  it  was  committed  (r).      Actions  for 

damages  for  infringement  of  copyright  in  an  engraving  may  be 

commenced  any  time  within  six  years  after  the  infringement  (s). 

An  action  in  respect  of  any  infringement  of  copyright  in  sculpture 

must  be  commenced  before  the  exjiiration  of  six  months  from  the 

discovery  of  the  offence  complained  of,  and  within  six  years  from 

the  date  when  it  was  committed  {t).     The  Artistic  Copja-ight  Act, 

1862,  contains  no  provision  limiting  the  time  within  which  action 

must  be  brought,  and  any  proceedings,  whether  for  penalties  or 

damages  under  that  Act.  may  be  brought  at  any  time  within  the 

period  of  six  years  provided  by  the  Statute  of  Limitations. 


(p)  Black  V.  Imperial  Book  Co.  (1904),  8  Ont.  L.  R.  9. 

{q)  Dramatic  Copyright  Act.  1833  (3  &  4  Will.  IV.  c.  15),  s.  3. 

(r)  Eagraving  Copyright  Act,  1734  (8  Geo.  II.  c.  13),  s.  3  ;  Engraving 
Copyright  Act,  1766  (7  Geo.  III.  c.  38),  s.  6. 

(s)   16  Jac.  I.  c.  16,  8.  3. 

(0  Sculpture  Copyright  Act,  1814  (-54  Geo.  III.  c.  56),  s.  5  ;  16  Jac.  I. 
c.  16,  s.  3. 
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§11. 

Penalties  for 
dealing  with 
infringing' 
copies,  (Sre. 


Sum  in  arij  Remedies. 

11. — (1)  If  any  person  knowingly — 

(a)  makes   for    sale    or   hire   any  infringing 

copy  («)  of  a  work  in  which  copyright 
subsists  (Z*) ;  or 

(b)  sells  (c)  or  lets  for  hire,  or  by  way  of  trade 

exposes  or  offers  (t?)  for  sale  or  hire 
any  infringing  copy  of  any  such 
w^ork;  or 

(c)  distributes  infringing  copies  of  any  sach 

work  either  for  the  purposes  of  trade 
or  to  such  an  extent  as  to  affect  preju- 
dicially the  ow^ner  of  the  copyright; 
or 

(d)  by  way  of  trade  exhibits  in  public  any 

infringing  cop}^  of  any  such  work  ;  or 
(ej  imports  (^')  for  sale  or  hire  into  the  United 
Kingdom  any  infringing  copy  of  any 
such  work : 

he  shall  be  guilty  of  an  off'ence  under  this  Act 
and  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  forty  shillings  for  every  copy  dealt 
with   in   contra v^ention   of   this   section,   but   not 


(«)  Sect.  35  (1)  ("Infringing"). 

(b)  Sect.  1. 

(f)    Vide  supra,  p.  40. 

{d)    Vide  supra,  -p.  40.     . 

(e)  Vide  supra,  p.  40. 
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exceeding  fifty  pounds  in   respect  of   the  same     §11(1). 
transaction ;  or,  in  the  case  of  a  second  or  subse- 
quent offence,  either  to  such  fine  or  to  imprison- 
ment with  or  without  hard  labour  for  a  term  not 
exceeding  two  months. 

(2)  If  any  person  knowingly  makes  or  has  in 
his  possession  any  plate  (/)  for  the  purpose  of 
making  infringing  copies  of  any  work  in  which 
copyright  subsists,  or  knowingly  and  for  his 
private  profit  causes  any  such  work  to  be  per- 
formed (^)  in  public  (/^)  without  the  consent  of 
the  owner  of  the  copyright,  he  shall  be  guilty  of 
an  offence  under  this  Act,  and  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  fifty 
pounds,  or,  in  the  case  of  a  second  or  subsequent 
offence,  either  to  such  fine  or  to  imprisonment 
with  or  without  hard  labour  for  a  term  not 
exceeding  two  months. 

(3)  The  Court  before  which  any  such  pro- 
ceedings are  taken  may,  whether  the  alleged 
offender  is  convicted  or  not,  order  that  all  copies 
of  the  work  or  all  plates  in  the  possession  of  the 
alleged  offender,  which  appear  to  it  to  be  infring- 
ing copies  or  plates  for  the  purpose  of  making 
infringing  copies,  be  destroyed  or  delivered  up  to 
the  owner  of  the  copyright  or  otherwise  dealt 
with  as  the  Court  may  think  fit. 

(4)  Nothing  in  this   section  shall,   as  respects  ^  ^'i^- '• 
musical  works,  affect  the  provisions  of  the  Musical  6  Edw.  i. 


(/)  Sect.  35  (1)  ("Plate"). 

(ff)  Sects.  2  (1)  (vi),  35  (1)  ("Performance"). 

(h)    Vide  supra,  p.  16. 
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11  (4).     (Summary  Proceedings)  Copyright  Act,  1902,  or 
the  Musical  Copyright  Act,  1906. 


Scope  of 
the  section. 


"  Infringing 
copies." 


Alleged 
offender 
must  be 


This  section  deals  with  criminal  proceedings  as  dis- 
tinguished from  the  civil  j)rooeedings  dealt  with  in  the 
foregoing  sections.  'The  section  represents  an  extension 
to  other  works,  literary  pr  artistic,  of  the  principles  of 
the  Musical  (Summary  Proceedings)  Copyright  Acts, 
1902  and  1906.  The  original  proposal  Avas  to  consolidate 
the  whole  of  the  provisions  in  these  two  Acts,  and  to  apply 
them  in  toto  to  all  classes  of  works.  This  proposal  was, 
however,  strenuously  opposed  when  the  Bill  was  in  Grand 
Committee,  and  as  a  compromise,  musical  works  were  left 
in  statu  quo  under  the  above-mentioned  Acts,  wdiich  are 
not  repealed,  and  the  principle  of  summary  procedure  wias 
applied  to  other  works  in  the  much  less  drastic  form  in 
which  it  appears  in  this  section. 

It  is  not  every  work  infringing  copyright  that  may  be 
seized  under  this  section,  but  only  works  which  are  "  in- 
fringing copies."  The  meaning  of  infringing  copies  has 
already  been  considered  in  dealing  with  the  civil  pro- 
cedure under  sect.  7.  Co-pj  for  this  purpose  includes 
"  colourable  imitation,"  but,  as  has  been  submitted,  it 
does  not  include  reproductions  of  the  work  in  an  entirely 
different  material  form,  such  as  the  reproduction  of  sheet 
music  on  a  record.  It  will  be  observed  that  the  meaning 
of  "  infringing  copy  "  in  this  section  is  not  identical  Avith 
its  meaning  in  sect.  7,  because  in  the  earlier  section  it 
is  expressly  stated  that  a  copy  of  any  substantial  part 
may  be  an  infringing  copy.  The  words  "substantial 
part,"  although  used  in  sects.  1  and  7,  are  omitted  here, 
and  as  this  is  a  penal  section,  the  obvious  inference  is 
that  the  taking  of  part  only  is  not  enough,  and  that  there 
must  therefore  be  a  copy  of  substantially  the  whole  work 
in  order  to  support  a  conviction  under  this  section.  It 
is  submitted  that  a  translation  or  dramatic  version  of 
a  novel  would  not  be  an  infringing  copy  under  this 
section.  The  case  of  an  engraving  or  photograph  from 
a  picture  is  much  nearer  being  a  copy  of  the  entire  work, 
and  on  the  whole,  it  is  submitted,  would  come  within  the 
section. 

It  will  bo  observed  that  under  this  section  there  is  no 
power  of  seizing  suspect  works  and  bringing  them  before 


Summary  Remedies.  95 

a  magistrate,  nor  is  there  any  power  of  arresting  a  sus-         §  H. 

pected  offender  or  searching  premises  where  it  is  believed     

that  an  offence  is  being  committed.     The  alleo-ed  offender  f '^^f  ^^*^ 

IIP  \       r~i  -pii         11       summons. 

can  only  be  brought  before  the  Court  if  lie  can  be  duly 
served  with  a  summons,  and  the  alleged  infringing  copies 
can  only  be  seized  and  forfeited  if  upon  the  hearing  of  such 
summons  it  is  proved  that  the  copies  are  in  fact  infringing 
copies  (i) . 

The  most  valuable  part  of  this  section  is  probably  that  Application 
contained  in  sub-sect.  (2),  which  provides  that  a  person  ^*  summary 
who  for  private  profit  causes  an  unauthorised  public  per-  infringement 
formance  of  a  copyright  work  may  be  proceeded  against  of  performing 
in  a  summary  manner  under  this  section.     This  ought  to  "g^t^. 
be  valuable  in  suppressing  the  unauthorised  performance 
of  plays  by  small  touring  companies  which  were  seldom 
Avorth  the  powder  and  shot  of  civil  proceedings.     It  may 
be  noted  that  on  a  strict  construction  of  the  Act,  perform- 
ance under  this  sub-section  would  include  the  reading  or 
recitation  by  one  person  of  a  reasonable  extract  from  a 
published  work.     Although  by  sect.  2  (1)  (vi.)  such  a  per- 
formance is  not  an  infringement  of  copyright  for  the  pur- 
poses of  a  civil  action,  yet  there  is  no  saving  clause  which 
would  take  it  out  of  this  sub-section  and  exempt  the  per- 
former from  criminal  proceedings. 

The  penalties  awarded  by  the  Court  under  this  section  Owner  of 
or  under  the  Musical  (Summary  Proceedings)  Copyright  e° JJfgf ^^o  °^* 
Acts  are  purely  penal,  and  are  not  applied  as  compensa-  penalties  for 
tion  for  the  benefit  of  the  copyright  owner.     The  only  his  own  use. 
personal  benefit  which  the  owner  of  the  copyright  may 
get  by  taking  summary  proceedings  is  from  an  order  of 
the  Court  that  the  infringing  copies  be  delivered  up  to 
him. 

The  following  is  the  full  text  of  the  Musical  (Summary  Musical 

Proceedings)  Copyright  Act,  1902  (/.O:—  '  (Summary 

'='   -^         i'^'     o  '  V    .  Proceedings) 

Copyright 

An  Act  to  amend  the  Law  relating  to  Musical  ^°*- 
Copyright.  [22nd  July   1902.] 

Be  it  enacted  by  the  King's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 


(i)  Francis,  Ex  paHe  (No.  1),  [1903]  1  K.  B.  275. 
[k)  2  Edw.  VII.  0.  15. 
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§11. 


Seizure,  &c. 
of  pirated 


Power  to 
seize  copie.s 
on  hawkers. 


Defiuitions. 


this    present    Parliament    assembled,  and    by  tho 
authority  of  the  same,  as  follows: 

1.  A  court  of  summary  jurisdiction,  upon  the 
application  of  the  OAyner  of  the  copyright  in  any 
musical  work,  may  act  as  follows:  If  satisfied  by 
eyidence  that  there  is  reasonable  ground  for  be- 
lieving that  pirated  copies  of  such  musical  work 
are  being  hawked,  carried  about,  sold,  or  offered 
for  sale,  may,  by  order,  authorise  a  constable  to 
seize  such  copies  without  warrant  and  to  bring 
them  before  the  court,  and  the  court,  on  proof  that 
the  copies  are  pirated,  may  order  them  to  be 
destroyed  or  to  be  deliyered  up  to  the  owner  of  the 
copyright  if  he  makes  application  for  that  de- 
livery . 

2.  If  any  person  shall  hawk,  carry  about,  sell, 
or  offer  for  sale  any  pirated  copy  of  any  musical 
work,  every  such  pirated  copy  may  be  seized  by 
any  constable  without  warrant,  on  the  request  in 
writing  of  the  apparent  owner  of  the  copyright 
in  such  work,  or  of  his  agent  tliereto  authorised  in 
writing,  and  at  the  risk  of  such  owner. 

On  seizure  of  any  such  copies,  they  shall  be  con- 
veyed, by  such  constable  before  a  court  of  sum- 
mary jurisdiction,  and,  on  proof  that  they  are  in- 
fringements of  copyright,  shall  be  forfeited  or 
destroyed,  or  otherwise  dealt  with  as  the  court  may 
think  fit. 

8.  "Musical  copyright"  means  the  exclusive 
right  of  the  owner  of  such  copyright  under  the 
Copyright  Acts  in  force  for  the  time  being  to  do 
or  to  authorise  another  person  to  do  all  or  any  of 
the  following  things  in  respect  of  a  musical 
work:  — 

(1)  To  make  copies  by  writing  or  otherwise  of 

such  musical  work. 

(2)  To  abridge  such  musical  work. 

(3)  To  make  any  new  adaptation,  arrangement, 

or  setting  of  such  musical  work,  or  of 

the  melod}^  thereof,  in  any  notation    or 

system. 

"Musical    work"    means    any    combination    of 

melody  and  harmony,  or  either  of  them,  printed. 
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reduced  to  writing,  or  otherwise  graphically  pro-         §  n. 
duced  or  reproduced.  

"Pirated  musical  work"  means  any  musical 
Avork  written,  printed,  or  otherwise  reproduced, 
without  the  consent  lawfully  given  by  the  owner 
of  the  copja-ight  in  such  musical  work. 

4.  This  Act  may  be  cited  as  the  Musical  (Sum-  Short  title 
mary    Proceedings)    Copyright    Act,    1902,    and  ^^^J^ent. 
shall    come    into    operation    on   the   first   day    of 
October  one  thousand  nine  hundred  and  two,  and 
shall  apply  only  to  the  United  Kingdom. 

It  will  be  observed  that  the  above  Act  was  directed  Judicial 
solely  to  the  seizure  of  suspected  copies,  and  that  it  con-  y^^^gj.°"^g 
tained  no  provision  which  enabled  any  conviction  to  be  above  Act. 
obtained  against  the  person  of  the  hawker  or  other  vendor. 
Even  as  a  means  of  getting  possession  of  the  infringing 
copies,  it  proved  extremely  defective.  In  the  first  place, 
it  was  held  that,  although  the  copies  might  be  seized  from 
a  liawker  and  brought  before  the  Court,  the  Court  had 
no  power  to  make  any  order  in  respect  of  them  until  the 
person  from  whom  they  were  seized  was  notified  by  sum- 
mons (Z).  In  the  second  place,  where  coj^ies  were  sus- 
pected to  be  stored  and  sold  to  dealers  and  hawkers  upon 
private  jDremises,  there  was  no  power  of  search  or  forcible 
entry,  and  although  the  Court  might  authorise  a  constable 
to  seize  such  copies,  the  constable  could  not  execute  the 
order  unless  he  could  obtain  access  to  the  premises  with 
the  consent  of  the  proprietor  (m) . 

It  was  held  that  a  perforated  roll  for  the  pianola  was  Perforated 
not  a  "  pirated  copy  of  a  musical  work  "  within  the  mean-  roll  not  a 
ing  of  the  above  Act,  and  that  such  rolls  could  not  bo  P""   ^   °  ^^^ 
seized  or  forfeited  {n). 

The  Musical  Copyright  Act,  1906  (o),  was  passed  to  Musical 
remedy  some  of  tlio  defects  in  the  Act  of  1902.     It  made  Copyright 
it   an  offence  punishable   upon  summary   conviction   by     ^  ' 
fine  or  imprisonment,  to  print,  reproduce,  sell,  or  expose, 
offer,  or  have  in  possession  for  sale  any  pirated  copy  of 


(0  Francis,  Hr  parte  (No.  1),  [1903]  1  K.  B.  275. 
(;«)   Frcoicis,  Fx  parte  (No.  2)  (1903),  88  L.  T.  806 
(«)  Mabev.  Connor,  [1909]  1  K.  B.  515. 
(o)  6  Edw.  VII.  c.  36. 
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§  11.         any    musical   Avork,   or   any   plate   for   the   reproduction. 

"~     '  thereof.     It  also  provided  for  the  taking-  into  custody  of 

an  alleged  offender,  and  for  the  granting  of  a  search  war- 
rant in  respect  of  suspected  premises.  The  following  is 
the  full  text  of  the  Act:  — 


Penalty  for 
being  in 
possession 
of  pirated 


A?i  Act  to  amend  the  law  relating    to   Musical   Copy- 
right. [4th  August  1906.] 

Be  it  enacted  by  the  King's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows:  — 

1. — ^1^  Every  person  who  prints,  rejDroduces,  or 
sells,  or  exposes,  offers,  or  has  in  his  j)Ossession  for 
sale,  any  pirated  copies  of  any  musical  work,  or 
has  in  his  possession  any  plates  for  the  purpose 
of  jDrinting  or  reproducing  pirated  copies  of  any 
musical  work,  shall  (unless  he  proves  that  he  acted 
innocently^  be  guilty  of  an  offence  jDunLshable  on 
summary  conviction,  and  shall  be  liable  to  a  fine 
not  exceeding  five  pounds,  and  on  a  second  or  sub- 
sequent conviction  to  imprisonment  with  or  with- 
out hard  labour  for  a  term  not  exceeding  two 
months  or  to  a  fine  not  exceeding  ten  pounds :  Pro- 
vided that  a  f)erson  convicted  of  an  offence  under 
this  Act  who  has  not  previously  been  convicted 
of  such  an  offence,  and  who  proves  that  the  copies 
of  the  musical  work  in  respect  of  which  the  offence 
was  committed  had  printed  on  the  title  j)age  thereof 
a  name  and  address  purj)orting  to  be  that  of  the 
printer  or  publisher,  shall  not  be  liable  to  any 
penalty  under  this  Act  unless  it  is  proved  that  the 
copies  were  te  his  knowledge  pirated  copies. 

(2)  Any  constable  may  take  into  custody  with- 
out warrant  any  person  who  in  any  street  or  23ublic 
l^lace  sells  or  exposes,  offers,  or  has  in  his  posses- 
sion for  sale  any  pirated  copies  of  any  such  musical 
work  as  may  be  sj^ecified  in  any  general  written 
authority  addressed  to  the  chief  officer  of  police, 
and  signed  by  the  apparent  owner  of  the  copyright 
in  such  work  or  his  aeent  thereto  authorised  in 
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writing,  requftsting-  the  arrest,  at  the  risk  of  such         §  H. 

owner,  of  all  persons  found  committing  offences   

under  this  section  in  respect  of  such  work,  or  who 
offers  for  sale  any  pirated  copies  of  any  such  speci- 
lied  musical  work  by  iDorsonal  canvass  or  by  per- 
sonally delivering  advertisements  or  circulars. 

(3)  A  copy  of  every  written  authority  addressed 
to  a  chief  officer  of  police  under  this  section  shall 
be  open  to  inspection  at  all  reasonable  hours  by 
any  person  without  payment  of  any  fee,  and  any 
person  may  take  copies  of  or  make  extracts  from 
any  such  authority. 

(4)  Any  person  aggrieved  by  a  summary  con- 
viction under  this  section  may  in  England  or 
Ireland  appeal  to  a  court  of  quarter  sessions,  and 

in  Scotland  under  and  in  terms  of  the  Summary  38  &  39  Vict. 
Prosecutions  Appeals  (Scotland)  Act,  1875.  *'•  '^^• 

2. — (1)   If  ,a  court  of  summary  jurisdiction  is  Right  of 
satisfied    by    information   on    oath    that   there    is  entry  by- 
reasonable  ground  for  suspecting  that  an  offence  execution  of 
against  this  Act  is  being  committed  on  any  jDre-  Act. 
mises,  the  court  may  grant  a  search  warrant  autho- 
I'ising  the  constable  named   therein  \o  enter  the 
premises  between  the  hours  of  six  of  the  clock  in 
the  morning  and  nine  of  the  clock  in  the  evening, 
and,   if  necessary,  to  use  force  for  making  such 
entry,  whether  ,by  breaking  open  doors  or  other- 
wise, and  to  seize  any  copies  of  any  musical  work 
or  any  plates  in  respect  of  wdiicli  he  has  reasonable 
gronnd  for  suspecting  that  an  offence  against  this 
Act  is  being  committed. 

(2)  All  copies  of  any  musical  work  and  plates 
seized  under  this  section  shall  be  brought  before 
a  court  of  summary  jurisdiction,  and  if  proved 
to  be  pirated  copies  or  plates  intended  to  be  used 
for  the  printing  or  reproduction  of  pirated  copies 
shall  be  forfeited  and  destroyed  or  otherwise  dealt 
Avith  as  the  court  think  fit. 

3.    In  this  Act—  DefinitioDs. 

The  expression  "pirated  copies"  means  any 
copies  of  any  musical  work  written,  printed, 
or  otherwise  reproduced  Avithout  the  con- 
h2 
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§  11.  sent  IciAvfullv  givf^n  b^-  the  owner  of  the 

copyright  in  such  musical  work: 

The  expression  "musical  ^york "  means  a 
musical  work  in  which  there  is  a  subsisting 
copyright: 

The  expression  "plates"  includes  any  stereo- 
typo  or  other  plates,  stones,  matrices,  trans- 
fers, or  negatives  used  or  intended  to  be 
used  for  printing  or  reproducing  copies  of 
any  musical  work:  Provided  that  the  ex- 
pressions "pirated  copies"  and  "plates" 
shall  not,  for  the  purposes  of  this  Act,  be 
deemed  to  include  perforated  music  rolls 
used  for  playing  mechanical  instruments, 
or  records  used  for  the  reproduction  of  sound 
waves,  or  the  matrices  or  other  appliances 
by  which  such  rolls  or  records  respectively 
are  made: 

The  expression  "  chief  officer  of  police  " — 

(a)  with  respect  to  the  City  of  London, 
means  the  Commissioner  of  City  Police; 

(b)  elsewhere  in  England  has  the  same 
53  &  54  Vict.                              meaning  as  in  the  Police  Act,  1890; 

^-  '*5-  (c)  in   Scotland  has  the  same  meaning 

53  &  54  Vict.  as  in  the  Police  (Scotland)  Act,  1890; 

'^^  ^'-  (d)  In    the    police    district    of    Dublin 

metropolis  means    either    of  the  Commis- 
sioners of  Police  for  the  said  district; 

(e)  elsewhere  in  Ireland  means  the  Dis- 
trict Inspector  of  the  Eoyal  Irish  Con- 
stabulary : 
The  expression  "court  of  summary  jurisdic- 
tion "  in  Scotland  means  the  sheriff  or  any 
magistrate  of  any  royal,  parliamentary,  or 
police  burgh  officiating  under  the  provisions 
of  any  local  or  general  police  Act. 

Short  title.  4.   This  Act  may  be  cited  as  the  Musical  Copy- 

right Act,  1906. 

^^temative  ^{^q  ^y  gifj^  ^yitji  tlie  summary  remedies  provided  by 

mdkjti^nt.^  this  Act  and  the  Musical  (Summary  Proceedings)  Copy- 
right Acts,  1902  and  1906,  there  is  the  more  cumbersome 
procedure  of  indictment  for  conspiracy.     If  two  or  more 
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persons,  publishers,  printers,  or  hawkers,  conspire  to  de-        r  h 

privo  the  copyright  owner  of  his  property  by  printing 

and  selling  unauthorised  copies,  they  commit  a  common 
law  conspiracy  (q) .  Several  of  the  music  pirates  Avere 
dealt  with  in  this  way,  and  in  the  case  of  the  street  piracy 
of  Oscar  Wilde's  De  Profimdis,  the  printers,  publishers 
and  hawkers  were  convicted  and  sentenced  to  varying 
terms  of  imprisonment  up  to  nine  months  (r) . 

Under  sects.  7  and  8  of  the  Fine  Arts  Copyright  Act, 
1862,  penalties  are  imposed  upon  persons  who  commit 
certain  offences  in  relation  to  paintings,  drawings,  and 
photographs.  Although  the  rest  of  the  Act  is  repealed, 
these  sections  are  left  standing,  and  thus  form  an  addition 
to  the  sections  of  this  Act  dealing  with  summary  remedies. 
The  following  is  the  text  of  the  unrepealed  sections:  — 

An  Act  for  amending  fJie  Imc  relating  to  Copyright  in 
Works  of  the  Fine  Arts,  and  for  repressing  the  Com- 
mission of  Fraud  in  the  Production  and  Sale  of  such 
Works.  [29th  July  1862.] 

7 .   iSTo  person  shall  do  or  cause  to  be  done  any  Penalties  on 

or  either  of  the  following  acts;  that  is  to  say,  fraudulent 

'^  '  _  "^  productions 

First,  no  person  shall  fraudulently  sign  or  other-  and  sales, 
wise  affix,  or  fraudulently  cause  to  be  signed 
or  otherwise  affixed,  to  or  upon  any  painting, 
drawing,    or    j)hotograph,    or     the     negative 
thereof,  any  name,  initials,  or  monogram: 

Secondly,  no  person  shall  fraudulently  sell,  pub- 
lish, exhibit,  or  dispose  of,  or  offer  for  sale, 
exhibition,  or  distribution,  any  painting, 
drawing,  or  photograph,  or  negative  of  a 
jDhotograj^h,  having  thereon  the  name,  initials, 
or  monogram  of  a  person  who  did  not  execute 
or  make  such  work: 

Thirdly,  no  jDcrson  shall  fraudulently  utter,  dis- 
pose of,  .or  23ut  off,  or  cause  to  be  uttered  or 
disposed  of,  any  copy  or  colourable  imitation 
of  any  painting,  drawing,  or  photograph,  or 
negative  of  a  photograph,  whether  there  shall 


(q)    Rex  V.    Willetts   (1906),   Cop.   Cas.   1905-10,   p.   27  ;    The  Times, 
January  20. 

(r)  RexY.  Bokenham  (1910),  Cop.  Cas.  1905-10,  p.  290. 
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bo  subsisting-  copyright  therein  or  not,  as 
having  been  made  or  executed  by  the  author 
or  maker  ,of  tlie  original  work  from  which  such 
copy  or  imitation  shall  have  been  taken: 
Fourthly,  where  the  author  or  maker  of  any 
l^ainting,  drawing,  or  photograph,  or  negative 
of  a  j)hotograph,  made  either  before  or  after 
the  passing  of  this  Act,  shall  have  sold  or 
otherwise  parted  with  the  possession  of  sucli 
work,  if  .any  alteration  shall  afterwards  be 
made  therein  by  any  other  person,  by  addi- 
tion or  otherwise,  no  person  shall  be  at  liberty, 
during  the  life  of  the  author  or  maker  of  suoh 
work,  without  his  consent,  to  make  or  know- 
ingly to  sell  or  publish,  or  offer  for  sale,  suoh 
Avork  or  any  coiaies  of  such  work  so  altered 
as  aforesaid,  or  of  any  part  thereof,  as  or  for 
the  unaltered  work  of  such  author  or  maker: 

Every  offender  under  this  section  shall,  upon  con- 
viction, forfeit  to  the  person  aggrieved  a  sum  not 
exceeding  ten  pounds,  or  not  exceeding  double  the 
full  price,  if  any,  at  which  all  such  copies,  engrav- 
ings, imitations,  or  altered  works  shall  have  been 
sold  or  offered  for  sale;  and  all  such  copies,  en- 
gravings, imitations,  or  altered  works  shall  be 
forfeited  to  the  person,  or  the  assigns  or  legal  re- 
presentatives of  the  person,  .whose  name,  initials, 
or  monogram  shall  be  so  fraudulently  signed  or 
affixed  thereto,  or  to  whom  such  sijurious  or  altered 
work  shall  bo  so  fraudulently  or  falsely  ascribed 
as  a,foresaid:  Provided  always,  that  the  penalties 
inq^osed  by  this  section  shall  not  be  incurred  unless 
the  person  whose  name,  initials,  or  monogram  shall 
bo  so  fraudulently  signed  or  affixed,  or  to  whom 
such  sj)urious  or  altered  work  shall  be  so  fraudu- 
lently or  falsely  ascribed  as  aforesaid,  shall  have 
been  living  at  or  within  twenty  years  next  before 
the  time  when  the  offence  may  have  been  com- 
mitted . 


Recovery  of 

pecuniarj- 

penalties. 


8.  All  pecuniary  iDcnalties  which  shall  be  in- 
curred, and  all  such  unlawful  copies,  imitations, 
and  all  other  effects  and  things  as  shall  have  been 
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forfeited  by  offenders,  pursuant  to  this  Act.  may        §11. 

be    recovered    by    the    person    herein-before    em- 

powered  to  recover  the  same  respectively,  and  here- 
in-after called  the  complainant  or  the  complainer, 
as  folloAvs: 

In  England  and  Ireland,  either  by  action  against  In  England 
the  party  offending,  or  by  summary  proceed-  ^^^  Ireland, 
ing  before  any  two  justices  having  jurisdic- 
tion wdiere  the  party  offending  resides: 
In  Scotland  by  action  before  the  Court  of  Session  In  Scotland. 
in  ordinary  form,  or  by  summary  action 
before  the  sheriff  of  the  county-  where  the 
offence  may  be  committed  or  the  offender  re- 
sides, tvho;  upon  proof  of  the  offence  or 
offences,  either  bij  confession  of  the  party 
offending,  or  by  the  oath  or  affirmation  of  one 
or  more  credible  witnesses,  shall  convict  the 
offender,  and  find  him  liable  to  the  penalty 
or  penalties  aforesaid-,  as  also  in  expenses,  and 
it  shall  be  lawful  for  the  sheriff  in  pronounc- 
ing such  judgment  for  the  penalty  or  penal- 
ties and  costs,  to  insert  in  stich  judgment  a 
warrant,  in  the  event  of  such  penalty  or  penal- 
ties and  costs  not  being  paid,  to  levy  and 
recover  the  amount  of  the  same  by  poinding : 
Provided  always,  that  it  shall  be  lawful  to 
the  sheriff,  in  the  event  of  his  dismissing  the 
action  and  assoilzieing  the  defender,  to  find 
the  complainer  liable  in  expenses  (r),  and  any 
judgments  so  to  be  pronounced  by  the  sheriff 
in  such  summary  application  shall  be  final  and 
conclusive,  and  not  subject  to  review  by  advo- 
cation (r),  suspension,  reduction,  or  otherwise. 

The  provisions  in  the  above  sections  differ  in  their 
character  from  the  provisions  of  sect.  11  of  the  new  Aot 
and  from  the  provisions  in  the  Musical  (Summary 
Proceedings)  Copyright  Acts  in  that  the  penalties  are 
not  solely  in  the  nature  of  a  punishment,  but  may  be 
recovered  by  the  autlior  of  the  work  for  his  own  use  as 
compensation  for  the  injury  which  he  has  suffered.  It 
has  been  held  that  the  penalties  may  be  recovered  either 


{r)  repealed  (Stat.  Law  Rev.  Act,  \i 
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§  11.  in  a  civil  action  in  the  High  Court  or  by  -vvay  of  summary 
proceedings  as  prescribed.  If  an  action  is  brought  in 
the  High  Court  an  injunction  may  be  granted  in  respect 
of  future  offences  (s) . 

In  an  action  brought  under  sect.  7  (4)  of  the  Fine  Arts 
Copyright  Act,  1862,  for  making  copies  of  a  drawing 
which  had  been  altered  in  form  and  coloured  without  the 
artist's  consent,  it  was  held  that  a  bond  fide  belief  that 
ho  was  entitled  to  make  the  alterations  was  no  answer  to 
the  plaintiff's  claim  (s).  The  Court  expressed  the  view 
that  the  colouring  was  an  important  element  in  arriving 
at  a  decision  as  to  whether  the  work  had  been  altered 
Avithin  the  meaning  of  the  section.  It  was  open  to  doubt 
whether  colouring  alone  amounted  to  an  alteration  (s) . 

Appeals  to  12.  Ally  persoii  aggrieved  by  a  summary  con- 

flSsionl  viction  of  an  offence  mider  the  foregoing  pro- 
visions (i^)  of  this  Act  may  in  England  and  Ireland 
appeal  to  a  court  of  quarter  sessions  and  in 
Scotland  under  and  in  terms  of  the  Summary 
Jurisdiction  (Scotland)  Acts. 

Unless  a  right  of  appeal  to  a  Court  of  Quarter  Sessions 
had  been  expressly  provided,  there  would  have  been  no 
such  right  of  appeal,  except  against  a  sentence  involving 
imprisonment  without  the  option  of  a  fine  (u) .  There 
is  aj)parently  no  right  of  appeal  to  quarter  sessions  against 
an  order  requiring  the  infringing  copies  to  be  destroyed 
or  delivered  up.  In  no  case  can  an  informant  appeal 
to  quarter  sessions  if  the  alleged  offender  is  acquitted  (x) . 
If  either  party  is  dissatisfied  with  the  determination  either 
of  the  Court  of  first  instance  or  the  Court  of  Quarter 
Sessions  as  being  erroneous  in  point  of  law  he  may  apply 
in  writing  within  three  days  to  the  justice  or  justices  to 
state  a  case  for  the  opinion  of  a  Divisional  Court,  and  the 


(»)   Carlton  Illustrators  v.  Cokman  (1910),  27  T.  L.  R.  65. 

(i!)  Sect.  11. 

{u)  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  19  ;  H.  v. 
JJ.  of  Dnomhire  (1857),  21  J.  P.  773;  R.  v.  Stock  (1838),  8  A.  &  E, 
405,  412. 

(.<•)   R.  V.  //.  of  London  (1890),  25  Q.  B.  D.  357. 


Summary  Remedies.  105 

justice  or  justices  may  be  compelled  to  state  a  casc(2/).         §  12. 
The  finding  of  the  Divisional  Court  is  final  and  conclusive,  ' 

and  no  appeal  lies  to  the  Court  of  Appeal. 

In  Scotland  practically  the  only  method  of  appealing 
against  the  order  of  the  Court  is  by  a  case  stated  for  the 
opinion  of  the  Court  of  Justiciary  (2;). 

13.   The  provisions  of  this  Act  with  respect  to  Extent  of 

i  ^  ^  provisions  as 

summary  remedies  (a)  shall  extend    only  to  the  to  summary 

TT    .       1   x^.         1  remedies. 

United  Kingdom. 

By  sect.  27  the  legislature  of  any  British  possession  to 
which  the  Act  extends  may  make  such  modifications  and 
additions  relating  to  procedure  and  remedies  as  it  thinks 
fit.  It  is  open,  therefore,  to  any  British  possession  either 
to  dispense  with  summar}^  remedies  altogether  or  to  make 
special  provision  therefor  by  a  separate  Act  or  ordinance. 


(y)  Summary  Jurisdiction  Act,  1857  (20  &  21  Vict.  c.  43). 

[z)  Summary  Jurisdiction  (Scotland)  Act,   1908  (8  Edw.  VII.  c.  65), 

60. 

{a)  Sect.  11. 
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§14.  14. — (1)    Copies    made    out    of    the    United 

Importation     Kiiigdoiu    of   Riiy   work   ill   which   copyright  (a) 

copies.        subsists  which  if  made  in  the  United  Kingdom 

would  infringe  {h)  copyright,  and  as  to  which  the 

owner  {c)  of  the  copyright  gives  notice  in  writing 

by  himself  or  his  agent  to  the  Commissioners  of 

Customs  and  Excise,  that  he  is  desirous  that  such 

copies  should  not   be  imported  into  the  United 

Kingdom,  shall  not  be   so  imported,  and  shall, 

subject  to  the  provisions  of  this  section,  be  deemed 

to  be  included  in  the  table  of  prohibitions  and 

restrictions  contained  in  section  forty-two  of  the 

39  &  40  Vict.    Customs  Consolidation  Act,  1876.  and  that  section 

shall  apply  accordingly. 

(2)  Before  detaining  any  such  copies  or  taking 
any  further  proceedings  with  a  view  to  the  for- 
feiture thereof  under  the  law  relating  to  the 
Customs,  the  Commissioners  of  Customs  and  Excise 
may  require  the  regulations  under  this  section, 
whether  as  to  information,  conditions,  or  other 
matters,  to  be  complied  with,  and  may  satisfy 
themselves  in  accordance  with  those  regulations 
that  the  copies  are  such  as  are  prohibited  by  this 
section  to  be  imported. 

[a)  Sect.  1  (2).  {b)  Sect.  2.  [c)  Sect.  5. 
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(o)  The  Commissioners  of  Customs  and  Excise  §  14. 
may  make  regulations,  either  general  or  special, 
respecting  the  detention  and  forfeiture  of  copies 
the  importation  of  which  is  prohibited  by  this 
section,  and  the  conditions,  if  any,  to  be  fulfilled 
before  such  detention  and  forfeiture,  and  may. 
by  such  regulations,  determine  the  information, 
notices,  and  security  to  be  given,  and  the  evidence 
requisite  for  any  of  the  purposes  of  this  section, 
and  the  mode  of  verification  of  such  evidence. 

(4)  The  regulations  may  apply  to  copies  of  all 
works  the  importation  of  copies  of  which  is  pro- 
hibited by  this  section,  or  different  regulations 
may  be  made  respecting  different  classes  of  such 
works. 

(5)  The  regulations  may  provide  for  the 
informant  reimbursing  the  Commissioners  of 
Customs  and  Excise  all  expenses  and  damages 
incurred  in  respect  of  any  detention  made  on 
his  information,  and  of  any  proceedings  con- 
sequent on  such  detention ;  and  may  jirovide  for 
notices  under  any  enactuient  repealed  by  this 
Act  being  treated  as  notices  given  under  this 
section. 

(6)  The  foregoing  provisions  of  this  section 
shall  have  effect  as  if  they  were  part  of  the 
Customs  Consolidation  Act,  1876  :  Provided  that, 
notwithstanding  anything  in  that  Act,  the  Isle  of 
Man  shall  not  be  treated  as  part  of  the  United 
Kingdom  for  the  pur^^oses  of  this  section. 

(7)  This  section  shall,  with  the  necessary 
modifications,   apply   to   the   importation    into   a 
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§  14.        British  possession  to  wliich  this  Act  extends  of 
copies  of  works  made  out  of  that  possession. 


Supersedes 
Copyright 
Act.  1842, 


Alterations 
in  law. 


Meaning  of 
"copy." 


This  section  takes  the  place  of  sect.  17  of  the  Copy- 
right Act,  1842,  the  paragraph  in  sect.  42  of  the  Customs 
Consolidation  Act,  1876,  relating  to  books,  and  sects.  44, 
45  and  152  of  the  last-mentioned  Act. 

The  substantial  alterations  "which  the  section  effects  in 
the  law  relating  to  the  importation  of  foreign  reprints 
are — 

(1)  The  principle    of    protecting    the    author    against 

the  importation  of  foreign  reprints,  whether 
made  with  or  without  his  consent,  is  extended  to 
all  works  protected  by  the  Act.  Under  ex- 
isting law  it  applies  only  to  books. 

(2)  Protection  is  afforded  against  the  importation  of 

colonial  copies  as  well  as  foreign  copies. 

(3)  The  Crown  has  no  power  as  under  existing  law  to 

remove  the  j^rohibition  in  the  case  of  any  British 
possession. 

The  meaning  of  "copies"  is  not  detined  in  the  Act. 
It  is  clear  that  not  every  work  which  would  be  an  in- 
fringement within  the  meaning  of  sect.  2  is  necessarily 
a  "  copy  "  within  the  meaning  of  this  section.  It  is  sub- 
mitted that  even  where  a  work  is  an  "infringing  copy" 
within  the  meaning  of  sect.  7  and  the  definition  section  [d) 
(which  defines  "infringing"  in  relation  to  a  copy),  it 
is  not  necessarily  a  "copy"  within  the  meaning  of  this 
section.  The  words  used  in  sect.  7  show  that  the  copy 
of  part  of  a  work  may  be  an  infringing  copy.  Appa- 
rently, however,  the  "copy"  referred  to  in  this  section 
means  a  copy  of  substantially  the  whole  work.  It  is 
doubtful  whether  it  is  permissible  for  the  purpose  of  this 
section  to  borrow  from  the  definition  clause  the  words 
w^hich  make  "copy"  include  colourable  imitation.  On 
the  whole,  it  is  submitted  that  "copy"  in  this  section 
does  not  include  "colourable  imitation,"  but  only  a  repro- 
duction literatim  et  verbatim  in  the  same  form.  It  is 
submitted,  for  instance,  that  a  translation  would  not  be 


d)  Sect.  3.3  (1)  ("Infringing"). 
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a  copy  of  the  original  within  the  meaning  of  this  section,         §  14. 

and  a,  fortiori  a  record  would  not  be  a  copy  of  the  sheet  

music  from  which  it  has  been  taken. 

If  the  owner  of  the  copyright  grants  a  licence  restricted  "  Which  if 
to  some  one  part  of  the  British  dominions,  copies  made  ^^^n^^^  j 
under  that  licence  can  be  prohibited  from  importation  Kingdom 
into  the  United  Kingdom.     Such  copies  would  have  in-  would  in- 
fringed copyright  if  they  had  been  made  in  the  United  ^"^^^P^P^" 
Kingdom.     English  authors,  therefore,  may  grant  licences 
for  the  production  of  cheap  colonial  editions,  knowing 
that  they  cannot  be  imported  into  tlie  United  Kingdom 
so  as  to  compete  with  the  more  expensive  English  edition. 
On  the  other  hand,  the  section  does  not  appear  to  give 
the  protection  which  it  ought  to  give  in  the  case    of    a 
foreign  or  colonial  author  granting  a  licence  to  an  English 
publisher.     Copies  which  are  made  by  such  author  or  his 
agent  are  not  copies  which  if  made  in  the  United  Kingdom 
would  infringe  copyright,  and  accordingly  the  English 
publisher  can  only  get  complete  security  against  the  im- 
portation of  cheap  copies  by  taking  an  absolute  assign- 
ment of  the  copyright  for  the  United  Kingdom. 

Sect.  42  of  the  Customs  Consolidation  Act,  1876,  is  Customs 
p  11  Consolidation 

as  follows:—  ^^^^  ^g^g^ 

42.  The  goods  enumerated  and  described  in  the  ^'  "' 
following  table  of  prohibitions  and  restrictions 
inward  are  hereby  prohibited  to  be  imported  or 
brought  into  the  TJnited  Kingdom,  save  as  thereby 
excepted,  and  if  any  goods  so  enumerated  and 
described  shall  be  imported  or  brought  into  the 
United  Kingdom  contrary  to  the  prohibitions  or 
restrictions  contained  therein  such  goods  shall  be 
forfeited,  and  may  be  destroyed  or  otherwise  dis- 
posed of  as  the  Commissioners  of  Customs  may 
direct. 

Where  the  requisite  notice  has  been  given  under  this  Copies' 
section,  all  copies  imported  in  contravention  of  the  pro-  SJJlJfo'^ed  to 
visions  thereof  are  infringing  copies,  and  if  not  seized  be  deemed 
at  the  Customs,  proceedings  may  be  taken  under  sect.  7  infringing 
for  delivery  up,  or,  if  they  have  been  sold,  for  damages  ^°'^^^^- 
for  conversion. 

The  Customs  Consolidation  Act,  1876,  applies  to  all  Application 
British  possessions,  except  such  possessions  as  have    by  °^  section 
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§14. 


to  British 
possessions. 

Customs 
Consolidation 
Act,  1876, 
s.  151. 


local  act  or  ordinance  made  entire  provision  for  tho 
management  and  regulation  of  the  Customs  in  such  pos- 
session. The  following  is  sect.  151  of  the  Act  extending 
its  operation  to  British  possessions:  — 

151.  The  Customs  Acts  shall  extend  to  and  be 
in  full  force  and  effect  in  the  several  British  pos- 
sessions abroad,  except  where  otherwise  expressly 
provided  for  by  the  sa^d  Acts,  or  limited  by  ex- 
press reference  to  the  United  Kingdom  or  the 
Channel  Islands,  and  except  also  as  to  any  such 
possession  as  sliall  by  local  Act  or  ordinance  have 
provided,  or  may  hereafter  witli  the  sanction  and 
approbation  of  Her  Majesty  and  successors  make 
entire  provision  for  the  management  and  regula- 
tion of  the  Customs  of  any  such  possession,  or  make 
in  like  manner  express  jDrovisions  in  lieu  or  varia- 
tion of  any  of  the  clauses  of  the  said  Act  for  the 
purposes  of  such  possession. 

Upon  a  literal  interpretation  of  the  above  section,  all 
possessions  are  excluded  from  its  operation  Avhich  before 
1876  had  made  any  provision  for  the  regulation  of  their 
Customs,  or  which  after  1876  have  made  entire  provision. 
The  better  ojoinion  appears  to  be  that  the  Act  should  not 
be  read  too  literally,  and  that  the  words  "have  made" 
should  be  substituted  for  "have  provided."  The  section 
would  then  exclude  from  the  operation  of  the  Act  only 
such  possessions  a.s  whether  before  or  after  1876  have  made 
entire  provision  for  the  regulation  of  their  Customs. 

Existing  law- — Provision  is  made  for  the  seizure  of  books  only. 
When  notice  is  given  to  the  Commissioners  of  Customs,  all  copies 
of  a  book  printed  outside  the  British  dominions  are  prohibited 
from  being  imported  for  any  purpose  (f ).  They  may  be  seized  at 
the  Customs,  or  if  they  pass  the  Customs  an  action  may  be  brought 
for  penalties,  account  of  profits,  and  an  injunction  against  the 
importer  or  against  any  person  who  sells  or  hires  copies  so  unlaw- 
fully imported  (/).  The  prohibition  applies  to  copies  printed 
abroad,  whether  with  or  without  the  consent  of  the  proprietor,  and 
without  reference  to  the  question  whether  they  would  or  would  not 


(<?)  Customs  Consolidation  Act,  1876  (39  &  40  Vict.  c.  36),  ss.  42,  44, 
45,  151.  152  ;  Copyright  Act.  1842  (5  &  6  Vict.  s.  45),  s.  17. 

(  /■)  Fiti-Pitts  V.  Gcorr/e,  [1896]  2  Ch.  866 ;  Cooper  v.  W/nttinifham 
(1880),  15  Ch.  D.  501  ;  Black  v.  Imperial  Booh  Co.  (1904},  8  Ont.  L.  R.  9. 
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have  infringed  copyright  if  printed  in  the  United  Kingdom,  or  other  g  14 

part  of  the  British  dominions.     In  the  case  of  any  British  posses-  ^ 

sion,  the   Ci'own  has  power  by  Order  in  Council  to  remove  the  existing  law. 
prohibition  against  the  importation  of  foreign  reprints  into  such 
possession,  provided  proper  steps  have  been  taken  to  protect  the 
proprietor  of  the  copyright  by  way  of  collection  of  royalties  or 
otherwise  (.7). 

Under  the  Canada  Copyright  Act,  Canadian  reprints  of  books 
copyrighted  in  Canada  may  not  be  imported  into  the  United  King- 
dom, but  otherwise  there  is  no  prohibition  against  the  importation 
of  Colonial  reprints  (/t). 


iff)  Colonial  Copyright  Act,  1847  (10  &  11  Vict.  c.  95). 
(h)  Canada  Copyright  Act,  1875  (38  &  39  Vict.  c.  53), 
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Deliver}}  of  Books  to  Libraries. 


Delivery 
of  copies  to 
British 
Museum 
and  other 
libraries. 


16. — (1)  The  publisher  of  every  book  pub- 
lished (a)  in  the  United  Kingdom  shall,  within 
one  month  after  the  publication,  deliver,  at  his 
own  expense,  a  copy  of  the  book  to  the  trustees 
of  the  British  Museum,  who  shall  give  a  written 
receipt  for  it. 

(2)  He  shall  also,  if  written  demand  is  made 
before  the  expiration  of  twelve  months  after 
publication,  deliver  within  one  month  after  re- 
ceipt of  that  written  demand  or,  if  the  demand 
was  made  before  publication,  within  one  month 
after  publication,  to  some  depot  in  London  named 
in  the  demand  a  copy  of  the  book  for,  or  in 
accordance  with  the  directions  of,  the  authority 
having  the  control  of  each  of  the  following 
libraries,  namely  :  the  Bodleian  Library,  Oxford, 
the  University  Library,  Cambridge,  the  Library 
of  the  Faculty  of  Advocates  at  Edinburgh,  and 
the  Library  of  Trinity  College,  Dublin,  and  sub- 
ject to  the  provisions  of  this  section  the  National 
Library  of  Wales.  Li  the  case  of  an  encyclo- 
paedia, newspaper,  review,  magazine,  or  work 
published  in  a  series  of  numbers  or  parts,  the 
written    demand   may   include    all    numbers    or 


(«)  Sect.  1  (3). 
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parts  of    the    work  whicli   may    be   subsequently     §  15  (2). 
published. 

(3)  The  copy  delivered  to  the  trustees  of  the 
British  Museum  shall  be  a  copy  of  the  whole 
book  with  all  maps  and  illustrations  belonging 
thereto,  tinished  and  coloured  in  the  same  manner 
as  the  best  copies  of  the  book  are  published,  and 
shall  be  bound,  sewed,  or  stitched  together,  and 
on  the  best  paper  on  which  the  book  is  printed. 

(4)  The  copy  delivered  for  the  other  autho- 
rities mentioned  in  this  section  shall  be  on  the 
paper  on  which  the  largest  number  of  copies  of 
the  book  is  printed  for  sale,  and  shall  be  in  the 
like  condition  as  the  books  prepared  for  sale. 

(5)  The  books  of  whicli  copies  are  to  be  de- 
livered to  the  National  Library  of  Wales  shall  not 
include  books  of  such  classes  as  may  be  specified 
in  regulations  to  be  made  by  the  Board  of  Trade. 

(6)  If  a  publisher  fails  to  comply  with  this 
section,  he  shall  be  liable  on  summary  conviction 
to  a  fine  not  exceeding  live  pounds  and  the  value 
of  the  book,  and  the  fine  shall  be  paid  to  the 
trustees  or  authority  to  whom  the  book  ought  to 
have  been  delivered. 

(7)  For  the  purposes  of  this  section,  the  expres- 
sion "book"  includes  every  part  or  division  of  a 
book,  pamphlet,  sheet  of  letter-press,  sheet  of 
music,  map,  plan,  chart  or  table  separately  pub- 
lished, but  shall  not  include  any  second  or 
subsequent  edition  of  a  book  unless  such  edition 
contains    additions    or    alterations    either   in   the 

M.  I 
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§15(7).     letterpress    or    in     the     maps,    prints,    or    otlier 
engravinus  belonging  thereto. 

Meaning  of  This    sectiou   reproduces    substantially    the   provisions 

"book."  „f  sects.  6  to  9  of  the  Copyright  Act,  1842  (&).     The 

obligation  is  still  confined  to  books,  and  as  a  book  is  now 
protected  under  the  general  heading  of  literary,  dramatic, 
musical,  or  artistic  work,  as  the  case  may  be,  the  old  de- 
finition of  "book"  is  borrowed  from  the  Copyright  Act, 
1842,  and  used  for  the  purposes  of  this  section  onhv.  The 
following  have  been  held  to  be  books  within  the  mean- 
ing of  the  definition:  — 

(1)  A  newspaper  (c) . 

(2)  A    single    sheet    of    music   printed    or    in    manu- 

script {d) . 

(3)  A  printed  sheet  containing  a  legal  form  (e). 

(4)  A  volume  of  drawings  without  any  letterpress  (/) . 

(5)  A  Christmas  card  with  verses  on  it(^). 

(6)  A  sheet  of  drawings  with  no  letterpress,  except  the 

names  and  prices  of  the  articles  illustrated  (h) . 
The  literary  or  artistic  merit  of  the  work  contained 
in  the  sheet  t)r  volume  has  nothing  to  do  with  the  question 
of  whether  or  not  it  constitutes  a  "book"(i).  Road 
books  (fc),  directories  (l),  tradesmen's  catalogues  (m), 
sheets    of   advertisements  (w),   telegraph  codes  (o),   com- 

(i)  5  &  6  Vict.  e.  45. 

(c)  Walter  v.  Hone  (1881),  17  Ch.  D.  708  ;  Walter  v.  Lane,  [1900]  A.  C. 
539. 

[d)  riementi  v.  Golding  (1809).  2  Camp.  2-5  ;  Storacev.  Longmnn  (1788), 
2  Camp.  26,  n.  ;  Hime  v.  Bale  (1803),  2  Camp.  27,  n.  ;  White  v.  Gerorh 
(1819),  2B.  &  Aid   298. 

{f)   Southern  v.  Miles  (1894).  38  Sol.  J.  681. 

(/■)  Boffue  V.  Hotilston  (1852),  5  De  G.  &  Sm.  267:  Jfaplc  v.  Junior 
Armi/  and  Navi/  Stores  (1882),  21  Ch.  D.  380  ;  Life  Publishinq  Co.  v.  Rose 
rublishing  Oo.  (1906),  12  Ont.  L.  R.  386. 

{g)  midesheimer  and  Faulkner  V.  Dunn  (1891),  64  L.  T.  (N.  S.;i  452. 

(h)  Davis  v.  Benjamin,  [1906]  2  Ch.  491. 

(i)    Walter  v.  Lane,  [1900]  A.  C.  539,  548. 

[k)  Gary  \.  Longman  (1801),  1  East,  358;  Cary  v.  Eearsley  (1802),  4 
Esp.  168. 

(/)  Kelly  V.  Morris  (1866),  L.  R.  1  Eq.  697  ;  Morris  v.  Ashbee  (1868), 
L.  R.  7  Eq.  34  ;  Morris  v.  Wright  (1870),  L.  R.  5  Ch.  279  ;  Longman  v. 
Winchester  (1809),  16  Ves.  269;   Lamb  v.  Evans,  [1893]  1  Ch.  218. 

{m)  Maple  v.  Junior  Armi/  and  Xavy  Stores  (1882),  21  Ch.  D.  369  ; 
Collis  V.  Cater  (1898),  78  L.  T.  (N.  S.)  613. 

(«)  Lamb  v.  Evans,  [1893]  1  Ch.  218,  222. 

(o)   Ager  v.  P.  ^-  0.  Steam  Navigation  Co.  (1884),  24  Ch.  D.  637. 
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mercial  statistics  (p),  statistics  connected  with  sport  (g),         §  15. 

time  tables  (r)  and  mathematical  tables  and  calculations    — — 

may  each  form  the  subject-matter  of  a  book.  Anything 
in  fact  may  constitute  a  book,  which  either  by  pictures 
or  symbols  conveys  information  to  the  mind  of  the  reader. 
On  the  other  hand,  things  which  arc  merely  mechanical 
devices  and  which  contain  no  other  letterpress  than  is 
necessary  to  instruct  the  jmrchaser  in  the  use  of  the  device 
are  not  to  be  classed  as  books  {s) . 

By  the  International  Copyright  Act,  1886  (i),  delivery  Meauing  of 
of  books  to  the  libraries  was  not  required  in  the  case  of  "  published." 
books  acquiring  copyright  by  first  publication  either  in 
a  foreign  country  or  in  a  British  possession.  No  delivery 
was  required  unless  a  book  was  published  in  'the  United 
Kingdom.  It  was  never  decided,  however,  whether  if  a 
book,  first  published  abroad  or  in  a  colony,  was  after- 
wards issued  in  the  United  Kingdom  copies  of  it  could 
be  demanded  as  a  book  published  in  the  United  Kingdom. 
The  better  opinion  appears  to  be  that  there  was  no  right 
to  demand  copies  of  such  books ;  but  in  practice  the  autho- 
rities of  the  British  Museum,  supported  by  various 
opinions  of  the  law  offioers,  did  enforce  delivery  of  all 
books  issued  here  if  they  had  on  them  the  imprint  of  an 
English  publisher.  The  authorities  held  that  if  a  book 
was  published  here  in  the  sense  that  copies  were  distri- 
buted by  an  English  publisher,  then  copies  could  be  de- 
manded, even  although  that  publication  was  not  the  first 
publication  of  the  book.  Under  this  section,  it  seems 
reasonably  clear  that  the  view  taken  by  the  authorities 
has  now  become  statutory,  and  that  if  a  book  is  published 
in  the  United  Kingdom  within  the  meaning  of  the  defi- 
nition in  sect.  1  (3)  of  the  Act,  it  is  immaterial  that  it 
was  first  published  elsewhere,  unless  it  was  so  first 
published    in    a    foreign    country,    in   respect    of    which 

ip)  Scott  V.  Stanford  (1867),  L.  R.  3  Eq.  718  ;  Maclean  v.  Moodi/  (1858), 
20  D.  1154;  Trade  Aiuiliari/  v.  Middlesborough  (1889),  40  Ch.  D.  425  ; 
Cate  V.  Beion  (1889),  40  Ch.  D.  500. 

{q)  Cox  Y.  Land  and  Water  (1869).  L.  R.  9  Eq.  324  ;  Chilton  v. 
Progress  Printing  Co.,  [1895]  2  Ch.  29  ;  Weatherby  v.  International 
Morse  Agenci/,  [1910]  2  Ch.  297. 

()■)  Leslie  V.  Toung.  [1894]  A.  C.  335. 

(«)  Hollifirake  v.  Truswell,  [1894]  3  Ch.  420;  Page  v.  Wisden  (1869), 
20  L.  T.  (N.  S.)  435  ;  Cable  v.  Marks  (1882),  47  L.  T.  (N.  S.)  432;  Bavis 
V.  Comitti  (1885),  52  L.  T.  (N.  S.)  539. 

(0  49  &  50  Vict.  c.  33,  ss.  4  (1),  8  (1)  (a). 
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§  15.         an    Order   in    Council   has   been   made    under   sect.    29. 

In  the  case  of  books  first  published  in  such  country,  there 

is  no  obligation  to  deliver  copies,  even  although  subse- 
quently published  in  the  United  Kingdom,  except  in  so 
far  as  the  Order  in  Council  provides  that  this  section 
shall  apply  to  such  books  (u) .  It  would  not  be  within 
the  power  of  an  Order  in  Council  to  provide  for  the  de- 
livery of  any  foreign  book  not  published  in  the  United 
Kingdom. 

(m)  Sect.  29  (1)  (iu). 
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Special  Provisions  as  to  certain  Works. 

16. — (1)  In  the  case  of  a  work  of  joint  author-  §  16. 
ship,  copyright  («)  shall  subsist  during  the  life  of  Works  of 
the  author  who  first  dies  and  for  a  term  of  fifty  ''°^'^ 
years  after  his  death,  or  during  the  life  of  the 
author  who  dies  last,  whichever  period  is  the 
longer,  and  references  in  this  Act  to  the  period 
after  the  expiration  of  any  specified  number  of 
years  from  the  death  of  the  author  (h)  shall  be 
construed  as  references  to  the  period  after  the 
expiration  of  the  like  number  of  years  from  the 
death  of  the  author  who  dies  first  or  after  the 
death  of  the  author  who  dies  last,  whichever 
period  may  be  the  shorter,  and  in  the  provisions 
of  this  Act  with  respect  to  the  grant  of  com- 
pulsory licences  (c)  a  reference  to  the  date  of  the 
death  of  the  author  who  dies  last  shall  be  substi- 
tuted for  the  reference  to  the  date  of  the  death  of 
the  author. 

(2)  Where,  in  the  case  of  a  work  of  joint 
authorship,  some  one  or  more  of  the  joint  authors 
do  not  satisfy  the  conditions  conferring  copyright 
laid  down  by  this  Act  (J),  the  work  shall  be 
treated  for  the  purposes  of  this  Act  as  if  the  other 

(«)  Sect.  1  (2). 

[h)  Sects.  3,  Proviso  ;   5  (2),  Proviso. 

(c)  Sect.  4. 

{d)  Sect.  1  (1)  (b). 
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§  16  (2).  author  or  authors  had  been  the  sole  author  or 
authors  thereof : 

Provided  that  the  term  of  the  copyright  shall 
be  the  same  as  it  would  have  been  if  all  the 
authors  had  satisfied  such  conditions  as  aforesaid. 

(8)  For  the  purposes  of  this  Act,  "a  work  of 
joint  authorship  "  means  a  work  produced  by  the 
collaboration  of  two  or  more  authors  in  which  the 
contribution  of  one  author  is  not  distinct  from  the 
contribution  of  the  other  author  or  authors. 

(4)  Where  a  married  wonum  and  her  husband 
are  joint  authors  of  a  work  the  interest  of  such 
married  woman  therein  shall  be  her  separate 
property. 


Meaning  of 
joint  authors. 


Term  of 
copyright. 


There  is  no  joint  authorship?  within  the  meaning  of 
this  section  if  the  contributions  of  two  or  more  persons 
who  have  contributed  to  the  making  of  a  work  are  clearly 
distinguishable  the  one  from  the  other.  In  such  a  case 
the  work  is  a  collective  work,  and  there  may  be  distinct 
copyrights  (1)  in  tlie  collection  as  a  whole,  and  (2)  in 
the  separate  contributions.  On  the  other  hand,  there  is 
no  joint  authorship  when  the  work  of  the  one  has  been 
so  subordinate  to  that  of  the  other  that  it  may  be  deemed 
to  have  merged  in  it  (e).  True  joint  authorship  is  where 
there  is  a  joint  labour  in  the  prosecution  of  a  preconcerted 
joint  design  (e). 

The  term  of  copj- right  in  the  work  of  joint  authors 
under  existing  law  has  usually  been  stated  to  be  measured 
by  the  life  of  the  survivor,  but  there  are  only  dicta  in 
support  of  this  (/).  If  that  was  the  law  the  principle  is 
now  changed;  owing,  perhaps,  to  the  fear  of  fraudulent 
collusion  between  an  elderly  author  and  a  very  young 
person  who  might  merely  lend  his  name  for  the  purpose 
of  prolonging  the  copyright.  The  adoption,  however,  of 
the  life  of  the  shortest  liver  of  the  joint  authors   as   the 


{e)  Ante,  p.  11. 

(,/)  Nottac/c  V.  Jackson  (If 


.1  Q.  B.  D.  6-27,  637. 
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standard  of  measurement  has  led  to  a  somewhat  involved         §  16. 

provision  for  dealing  with  the  question  of    the  periods  — 

during  which  copyright  should  be  unassignable  by  the 
author,  or  during  which  the  public  should  have  the  right 
to  reproduce  the  work  on  a  royalty  basis  (g) .  It  is  only 
reasonable  that  during  the  life  of  the  surviving  author 
the  work  should  in  no  case  fall  into  the  public  domain 
either  whoU}-  or  in  part,  and  therefore  wherever  a  speci- 
fied number  of  years  from  the  death  of  the  author  who  dies 
first  elapses  during  the  lifetime  of  the  author  who  dies 
last,  that  period  is  prolonged  until  the  death  of  the  sur- 
vivor. This  in  effect  is  the  simple  result  of  the  clause, 
although  attained  by  a  somewhat  unnecessary  circuity  of 
expression . 

There  is  nothing  in  the  Act  which  defines  the  nature  of  Nature  of 
the  respective  interests  of  each  of  two  or  more  joint  •i°|'^*  authors' 
authors.  Two  questions  arise — (1)  whether  they  take  as  joinrwork. 
joint  tenants  or  tenants  in  common;  (2)  whether  they 
take  equal  shares,  or  how  otherwise.  It  has  been  argued 
that  joint  authors  take  as  joint  tenants  Avith  a  right  of 
survivorship  (h).  Joint  tenancy,  however,  is  a  relation- 
ship which  invariably  arises  from  a  grant  or  assignment 
of  property.  Thus,  co-patentees  take  as  joint  tenants 
under  the  grant  contained  in  the  letters  patent  (^),  and 
in  the  absence  of  express  direction  the  beneficiaries  en- 
titled to  a  settlement  policy  under  the  Married  Women's 
Property  Acts  take  as  joint  tenants  (k) .  The  property 
of  joint  authors  in  their  joint  work  does  not,  however, 
arise  from  anything  in  the  nature  of  a  grant  or  assign- 
ment of  property.  The  copyright  vests  under  the  statute 
by  operation  of  law,  and  it  is  submitted  that  the  princi- 
ples relating  to  commixtio  of  goods  applies,  and  that  the 
authors  take  as  tenants  in  common  (/).  In  Lauri  v. 
Renad  {m),  Kekewich,  J.,  stated  that  joint  authors  were 
tenants  in  common;  but  he  professed  to  rely  solely  on  the 
authority  of  Powell  v.  Head(n),  which  does  not  in  fact 
decide  the  point.     In  Poivell  v.  Head  the  persons  who 

(9)  Sects.  3,  Proviso  ;  5  (2)  Proviso. 

(h)  Marzialy.  Gibbons  (1874),  L.  R.  9  Ch.  518. 

(i)  Terrell  on  Patents,  5th  e'd.  p.  192. 

(A-)    Dm-ies'  FoJicy  Trust,  [1892]  1  Ch.  91. 

(l)  Burkleii  V.  Gross  (1863),  3  B.  &  S.  566. 

(w)   [1S92J  3  Ch.  402,  412. 

('»)   (1879),  12  Ch.  D.  686. 
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§16. 


Proceedings 
in  respect  of 
infringement 
of  joint  work. 


were  held  to  be  tenants  in  common  were  assignees  each 
of  an  undivided  moiety  of  the  copyright.  As  regards 
the  shares  to  which  each  of  several  joint  authors  may  be 
entitled,  it  would  seem  that,  as  it  must  be  quite  impossible 
to  arrive  at  any  reasonably  accurate  conclusion  as  to  the 
proportionate  value  of  their  contributions,  it  would  be  held 
that  they  take  equal  shares  (o) .  Where  copyright  is  in- 
fringed proceedings  for  an  injunction  and  delivery  up 
may  be  taken  by  one  tenant  in  common  in  his  own  name 
without  joining  the  others  (p).  If,  however,  damages  or 
profits  are  claimed,  all  the  tenants  in  common  should  be 
before  the  Court  either  as  plaintiffs  or  defendants,  so  that 
their  proper  shares  may  be  determined  and  an  inquiry 
as  to  damages  taken  once  in  respect  of  all  claims  (g) . 

Where  one  of  the  joint  authors  is  a  person  who  w^ould 
not  be  entitled  to  copyright  if  he  was  sole  author,  as  in 
the  case  of  a  foreign  author  of  an  unpublished  work  or 
a  foreign  author  whose  countr}'  has  been  proscribed  under 
sect.  23,  then  the  other  joint  author  or  authors,  not  being 
so  disentitled,  must  for  the  purposes  of  this  Act  and  any 
proceedings  for  infringement  be  deemed  to  be  the  sole 
author  or  authors.  The  author,  however,  w^ho  is  disen- 
titled from  taking  a  legal  copyright  under  the  Act  will 
have  an  equitable  interest  in  the  copyright  to  the  extent 
of  his  share,  and  wall  be  able  to  enforce  such  interest 
against  the  legal  owners  of  the  copyright.  This,  no 
doubt,  is  the  reason  why  the  duration  of  the  copyright  is 
to  be  the  same  as  if  all  the  authors  had  satisfied  the  condi- 
tions of  the  Act. 

The  case  of  a  married  woman  Avriting  a  joint  work 
with  her  husband  is  not  covered  by  any  of  the  provisions 
of  the  Married  Women's  Proport}^  Acts,  and  her  interest 
becomes  under  the  common  law  part  of  her  husband's 
estate.  Sub-sect.  (4)  was  necessary  in  order  to  give  a 
married  woman  equal  rights  witli  her  husband  in  their 
joint  work. 


Posthumous 
works. 


17. — (1)  In  tlie  case  of  a  literary(r)  dramatic(s) 


(o)  Jones  V.  Jloore  (1841),  4  Y.  &  C.  Ex.  351,  357. 

Ip)   Pouell  V.   mad  (1879),   12  Ch.  D.  686  ;   Sheehan  v.  Gnat  Eastern 
(1880),  16  Ch.  D.  59. 

[q)  Bergmaytn  v.  MactniUan  (1881),  L.  R.  17  Ch.  D.  423. 
(r)  Sect.  35  (1)  ("  Literary  work"). 
(«)  Sect.  35  (1)  ("Dramatic  work"). 


Special  Provisions  as  to  certain  Works.  121 

or   musical   work,  or   an   engraving' (?^),  in   wliicli     §17(1). 

copyright  subsists  (?<)  at  the  date  of  the  death  of 

the  author  (:^')  or,  in  the  case  of  a  work  of  joint 

authorship  (?y).  at  or  immediately  before  the  date 

of  the  death  of  the  author  wlio  dies  last,  but  which 

has  not  been   published  (.?),  nor,  in   the   case   of 

a  dramatic  or  musical  work,  been  performed  (a) 

in  public  (b),  nor,  in  the  case  of  a  lecture  (c),  been 

delivered  (d)  in  public,  before  that  date,  copyright 

shall   subsist   till   publication,  or  performance  or 

delivery  in  public,  whichever  may  first  happen, 

and  for  a  term  of  fifty  years  thereafter,  and  the 

proviso  to  section  three  of  this  Act  shall,  in  the 

case  of  such  a  work,  apply  as  if  the  author  had 

died  at  the  date  of  such  publication  or  j^erform- 

ance  or  delivery  in  pubbc  as  aforesaid. 

(2)  The  ownership  of  an  author's  manuscript 
after  his  death,  where  such  ownership  has  been 
acquired  under  a  testamentary  disposition  made 
by  the  author  and  the  manuscript  is  of  a  work 
which  has  not  been  published  nor  performed  in 
public  nor  delivered  in  public,  shall  be  prima 
facie  proof  of  the  copyright  being  with  the  owner 
of  the  manuscript. 

It  will  be  observed  that  artistic  works,  other  than  en-  Uupublished 
fi'ravine's,  do  not  come  within  the  operation  of  this  section.  <irawings, 
It   follows   that  all   copyright   in   drawings   and   paint-  &c.,  not 

{()  Sect.  35  (Ij  ("Engraving"). 

(m)  Sect    1. 

(.1-)  SectP.  19  (1),  21. 

(y)  Sect.  16. 

(z)  Sects.  1  (3),  35  (2). 

(«)  Sects.  35  (1)  ("Performance"),  35  (2). 

{//)  Ante,  p.  16. 

(«)  Sect.  35  (1)  ("Lecture"). 

yd)  Sect.  35  (1)  ("Delivery"). 
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§17. 


protected 
under  this 
section. 


Meaning  and 
effect  of 
sub -sect.  (2). 


ings,  &c.,  whether  published  or  unpublished,  cease*  on 
the  expiration  of  fifty  jea.Ts  after  the  author's  death,  and 
that  all  copyright  in  j^hotographs.  Avhethor  published  or 
unpublished,  ceases  fifty  years  after  the  making  of  the 
negative.  As  the  common  law  right  in  unpublished  works 
is  abrogated,  unpublished  drawings,  paintings  and  photo- 
graphs, whatever  their  subject-matter  may  be,  receive  no 
protection  after  the  expiration  of  the  copyright,  except 
that  it  may  still  be  competent  to  restrain  publication  on 
the  ground  of  breach  of  confidence  or  trust. 

The  existing  law  with  regard  to  the  ownership  of  the 
copyright  in  works  posthumously  published,  is  that  the 
copyright  sliall  belong  to  the  proprietor  of  the  author's 
manuscript  (e).  This  was  held,  in  the  case  of  Charles 
Lamb's  letters,  to  mean  that  the  owner  of  the  documents  for 
the  time  being  had  an  inchoate  copyright,  which  would  vest 
in  him  or  his  assigns  upon  publication  (/) .  Under  the  new 
Act  the  copyright,  whether  in  letters  or  other  "  authors' 
manuscripts,'"  will  remain  the  property  of  the  author, 
and  pass  from  him  to  his  personal  representatives, 
unless  there  has  been  an  assignment  of  the  coj)yright  in 
writing.  It  will  be  observed  that  sub-sect.  (2)  only 
applies  when  the  manuscript  is  the  property  of  the  author 
at  the  date  of  his  death.  Letters,  therefore,  will  not  fall 
within  its  operation,  unless  the  writer  has  kept  copies. 
.Where  the  author  is  the  owner  of  a  manuscript  at  the  date 
of  his  death,  and  it  passes  under  his  testamentary  dis- 
position either  to  a  specific  or  residuary  legatee,  there 
is  a  presumption  that  such  legatee  is  also  the  owner  of 
the  copyright.  It  would  have  been  much  more  satisfac- 
tory if  the  Act  had  provided  that  any  bequest  of  the 
manuscript  should  be  deemed  to  pass  the  ownership  of 
the  copyright:  and  the  question  is  whether  that,  in  effect, 
is  the  meaning  of  the  sub-section,  or  whether,  on  the  other 
hand,  it  may  be  said,  where  there  is  a  specific  bequest  of 
a  manuscript  to  A.,  and  B.  is  made  residuary  legatee, 
that  B.  in  fact  takes  the  copyright-  and  that  A.'s  prima 
fame  proof  of  title  by  showing  the  bequest  to  him  can 
be  rebutted  by  B.  proving  that  he  is  residuary  legatee. 
If  this  latter  view  is  right,  the  sub-section  is  reduced  to 
an  absurdity:  and  it  is  submitted  that,  on  the  whole,  it 
would  be  permissible  to  strain  the  literal  meaning  of  the 


(r)  Copvrieht  Act.  1842  ,5  &  6  Vict.  c.  45^ 
(/    Macmi/la)i  v.  Bent,  [1907]  1  Ch.  107. 
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words,  and  to  oonstruo  it  as  if  it  had  been  enacted  that        §  17. 
a  bequest  of  the  author  s  manuscript  should  be  deemed 
to  pass  any  copyright   therein  then  subsisting  and   the 
property  of  the  a.uthor. 

18.  Without  prejudice  to  any  rights  or  privi-  Provisions  as 
leges  of  tlie  Crown,  where  any  work  has,  whether  mentpubii- 
before  or  after  the  commencement  of  this  Act  [g), 
been  prepared  or  published  (//)  by  or  under  the 
direction  or  control  of  his  Majesty  or  any  Govern- 
ment department,  the  copyright  (/)  in  the  work 
shall,  subject  to  any  agreement  witli  the  author, 
belong  to  his  Majesty,  and  in  such  case  shall 
continue  for  a  period  of  fifty  years  from  the  date 
of  the  first  publication  (h)  of  the  work. 

When  the  Crown  ceased  to  have  the  complete  control  Royal 
which  it  originally  exercised  over  the  printing  press,  it  prerogative. 
still  claimed  to  retain  as  its  prerogative  the  exclusive  right 
of  printing  such  works  as  it  considered  its  own  peculiar 
property  (fe) .  Those  included  the  authorised  translation 
of  the  Bible,  the  Common  Prayer  Book,  Acts  of  Parlia- 
ment (/;,  and  proclamations  (?w) .  The  Stationers'  Com- 
pany, the  King's  printers,  the  universities,  and  from  time 
to  time  various  individuals  rcoeiv<}d  grants  of  authority 
to  print  such  works. 

As  regards  the  Bible  and  Prayer  Book,  the  Universi-  Bible  and 
ties  of  Oxford  and  Cambridge  and  the   King's  printer  Prayer  Book, 
hold  a  grant  from  the  Crown,  and  their   legal   right   to 
print  and  to  prevent  others  from  printing  these  books  is 
fully    established  (w).       The    Crown,    however,    and    its 

{g)  Sect.  37. 

[h)  Sects.  1  (3),  35  (2). 

(i)  Sect.  1. 

(A-)  See  Ilillar  v.  Tayhr  (1769),  4  Bun-.  2329. 

\l)  Baskett  v.  Universifi/  of  Cambridge  (1758),  2  Burr.  661  ;  Baskett  v. 
Cnnningham  (1762),  Black!  370. 

(;»)  'Grier.-<oH  v.  Jackson  (1794),  Ridg.  Ir.  T.  R.  304;  Nicol  v.  Stockdale 
(1785),  3  Swanst.  687. 

(«)  Universities  V.  Richardson  (1802),  1  Yes.  689  ;  Manners  y.  Blair  (1828), 
3  Bligh  (N.  S.),  391  ;  Manners  v.  Kinq's  Printer  (1826),  2  State  Trials 
(N.  S.),  215;  Grierson  v.  Jackson  (1794),  Ridg.  Ir.  T.  R.  304;  Eyre  v. 
Carnan  (1781),  6  Bac.  Abr.  509;  The  Red  Letter  New  Testament,  In  re 
(1900),  17  T.  L.  R.  1. 
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18. 


Goveriimeut 
publicatious. 


Treasury 
minute. 


G-oveniment 
publications 
"whicli  are 
free. 


licensees  have  never  objected  to  the  printing  of  the  Bible, 
or  portions  of  the  Bible,  with  notes,  and  probably  no 
objection  could  now  bo  taken  to  this  being  done  by  any 
i)erson.  The  notes,  however,  must  be  substantial,  and  not 
inerelj^  illusory  (o) . 

As  regards  Government  publications,  such  as  ordnance 
maps,  reports,  and  other  papers,  the  title  of  the  Crown 
has  hitherto  not  been  very  clear.  It  would  seem  that,  in 
such  works,  the  copyright  is  prima  facie  in  the  author, 
and  that  the  Crown  could  only  show  a  title  by  assign- 
ment from  the  author.  Certain  works  might,  as  collec- 
tive works,  come  under  the  provisions  of  sect.  18  of  the 
Copyright  Act,  1842,  and  others  might  vest  in  the  Crown 
on  the  ground  that  the  work  done  by  a  ]3aid  servant  in 
the  course  of  his  employment  vests  ah  initio  in  the  em- 
jiloyer.  In  many  cases,  however,  the  difficulties  of  proof, 
either  of  title  or  duration  of  copyright,  were  consider- 
able, and  the  object  of  this  section  is  to  get  over  such 
difhculties  by  vesting  all  copyrights  in  the  Crown  for 
a  period  of  fifty  years  from  publication.  The  introduc- 
tory words  of  the  section  will  operate  to  preserve  the  Royal 
prerogative  in  the  Bible  and  Common  Prayer  Book. 

The  Treasury  does  not  in  fact  enforce  the  full  rights 
of  the  Crown  in  respect  of  all  Government  jDublications, 
and  on  August  Slst,  1887,  they  jDublished  in  the  London 
Crazettc  a  minute  specifying  those  classes  of  jjublications 
in  respect  of  which  the  rights  of  the  Crown  would  not 
be  enforced,  and  those  classes  in  respect  of  which  they 
would. 

The  following  works  are  declared  to  be  free,  and  any 
person  may  print  and  publish  them  with  or  Avithout 
notes:  — 

1 .  Reports  of  Select  Committees  of  the  two  Houses  of 

Parliament  or  of  Roj^al  Commissions. 

2.  Papers  required  by  statute  to  be  laid  before  Par- 

liament, e.g.,  Orders  in  Council,  Rules  made 
by  Government  Departments,  Accounts.  Reports 
of  Government  Inspectors. 

3.  Papers  laid  before  Parliament  by  Command,  e.g.. 

Treaties,  Diplomatic  Correspondence,  Reports 
from    Consuls    and    Secretaries    of    Legations, 


(o)  Baskett  v.  Cunningham  (1762),  Black.  370. 
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Eeports  of  Inquiries  into  Explosions  or  iVcci  §  ig. 

dents  and  other  Special  Reports  made  to  Govern-  ■ 

ment  Departments. 
4.  Acts  of  Parliament. 
i).   Official  books,   e.g.,    King's    Regulations    for    the 

Army  or  Navy. 

As  regards  the  following  works,  the  Treasury  declares  Governmeut 
its  intention  of  enforcing  copyright  so  that  their  cost  of  publications 
production  may  be  met  by  the  proceeds  of  the  sale  of  which^copy- 
copies  to  the  public,  and  the  taxpayer  be  thus  relieved.       right  is 

asserted. 

1.  Literary  or  quasi-literary  work,  e.g.,  the  Reports 

of  the  Challenger  Expedition,  the  Rolls  Publi- 
cations, tlie  State  Trials,  the  "  Board  of  Trade 
Journal." 

2.  Charts  or  Or'dnance  Maps. 

19. (1)  Copyright  (p)  shall  subsist  in  records,    Provisions  as 

(.  in  1       .1  ,    •  1  to  mechanical 

periorated  rolls,  and  other  contrivances  by  means  instruments. 

of  which  sounds  may  be  mechanically  reproduced, 

in   like    manner    as   if    such    contrivances    were 

musical  works,  but  the  term  of  copyright  shall  be 

fifty    years    from    the    making    of    the    original 

plate  (q)  from  which  the  contrivance  was  directly 

or  indirectly  derived,  and  the  person  who  was  the 

owner  of  such  original  plate  at  the  time  when 

such  plate  was  made  shall  be  deemed  to  be  the 

author  of  the  work,  and,  where  such  owner  is  a 

body  corporate,  the  body  corporate  shall  be  deemed 

for  the  purposes  of  this  Act  (r)  to  reside  within 

the  parts  of  his  Majesty's  dominions  to  which  this 

Act  extends  (s)  if  it   has   established   a  place  of 

business  within  such  parts. 

ip)  Sect.  1  (2). 

(q)  Sect.  35  (1)  ("Plate"). 

(r)  Sects.  1  (I)  (b),  23,  26  (3),  27. 

{s)  Sects.  25  (1),  26  (I),  28,  35  (1)  ("  Self- Governing  dominion  "). 
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§19(2).  (2)  It  shall  not  be  deemed  to  be  an  infringe- 

ment(^^)  of  copyright  in  any  musical  work  for 
any  person  to  make  within  the  parts  of  his 
Majesty's  dominions  to  which  this  Act  extends 
records,  perforated  rolls,  or  other  contrivances  by 
means  of  which  the  work  may  be  mechanically 
performed,  if  such  person  proves — 

(a)  that  such  contrivances  have  previously  been 

made  by,  or  with  the  consent  or  acqui- 
escence of,  the  owner  (u)  of  the  copyright 
in  the  work  ;  and 

(b)  that  he  has  given  the  prescribed  notice  of 

his  intentioii  to  make  the  contrivances, 
and  has  paid  in  the  prescribed  manner 
to,  or  for  the  benefit  of,  the  owner  of  the 
copyright  in  the  work  royalties  in  respect 
of  all  such  contrivances  sold  by  him, 
calculated  at  the  rate  herein-after  men- 
tioned : 
Provided  that — 

(i)  nothing  in  this  provisiori  shall  authorise 
any  alterations  in,  or  omissions  from, 
the  work  reproduced,  unless  contri- 
vances reproducing  the  work  subject 
to  similar  alterations  and  omissions 
have  been  previously  made  by,  or  with 
the  consent  or  acquiescence  of,  the 
owner  of  the  copyright,  or  unless  such 
alterations  or  omissions  are  reasonably 
necessary  for  the  adaptation  of  the  work 
to  the  contrivances  in  question  :  and 

{(.)  Sect.  2.  («)  Sect.  o. 
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(ii)  for  the  purposes  of  this  provision,  a  musical  §  19  (2)  (ii). 
work  shall  be  deemed  to  include  any 
words  so  closely  associated  therewith 
as  to  form  part  of  the  same  work,  but 
shall  not  be  deemed  to  include  a  con- 
trivance by  means  of  which  sounds 
may  be  mechanically  reproduced. 
(3)  The  rate  at  which  such  ro}'alties  as  afore- 
said are  to  be  calculated  shall — 

(a)  in    the    case    of   contrivances    sold    within 

two  years  after  the  commencement  of 
this  Act  (x:)  by  the  person  making  the 
same,  be  two  and  one-half  per  cent. ;  and 

(b)  in  the  case  of  contrivances  sold  as  aforesaid 

after  the  expiration  of  that  period,  five 

per  cent, 
on  the  ordinary  retail  selling  price  ( y)  of  the  con- 
trivance calculated  in  the  prescribed  manner,  so 
however  that  the  royalty  payable  in  respect  of  a 
contrivance  shall,  in  no  case,  be  less  than  a  half- 
penny for  each  separate  musical  work  in  which 
copyright  subsists  reproduced  thereon,  and  where 
the  royalty  calculated  as  aforesaid  includes  a 
fraction  of  a  farthing,  such  fraction  shall  be 
reckoned  as  a  farthing  : 

Provided  that,  if,  at  any  time  after  the  expira- 
tion of  seven  years  from  the  commencement  of 
this  Act,  it  appears  to  the  Board  of  Trade  that 
such  rate  as  aforesaid  is  no  longer  equitable,  the 
Board  of  Trade  may,  after  holding  a  public  inquiry, 
make   an  order  either  decreasing   or   increasing 

{z)  Sect.  37.  (y)  Cf.  sect.  3. 
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§  19  (3).  that  rate  to  such  extent  as  under  the  circumstances 
mav  seem  just,  but  any  order  so  made  shall  be 
provisional  only  and  shall  not  have  any  effect 
unless  and  until  confirmed  by  Parliament ;  but, 
where  an  order  revising  the  rate  has  been  so  made 
and  confirmed,  no  further  revision  shall  be  made 
before  the  expiration  of  fourteen  years  from  the 
date  of  the  last  revision. 

(4)  If  any  sucli  contrivance  is  made  reproducing 
two  or  more  different  works  in  which  copyright 
subsists  and  the  owners  of  the  copyright  therein 
are  different  persons,  the  sums  payable  by  way  of 
royalties  under  this  section  shall  be  apportioned 
amongst  the  several  owners  of  the  copyright  in 
such  proportions  as,  failing  agreement,  may  be 
determined  by  arbitration, 

(5)  When  any  such  contrivances  by  means  of 
which  a  musical  work  may  be  mechanically  per- 
formed have  been  made,  then,  for  the  purposes 
of  this  section,  the  owner  of  the  copyright  in  the 
work  shall,  in  relation  to  any  person  who  makes 
the  prescribed  inquiries,  be  deemed  to  have  given 
his  consent  to  the  making  of  such  contrivances 
if  he  fails  to  reply  to  such  inquiries  within  the 
prescribed  time. 

(6)  For  the  purposes  of  this  section,  the  Board 
of  Trade  may  make  regulations  prescribing  any- 
thing which  under  this  section  is  to  be  prescribed, 
and  prescribing  the  mode  in  which  notices  are 
to  be  given  and  the  particulars  to  be  given  in 
such  notices,  and  the  mode,  time,  and  frequency 
of  the  payment  of  royalties,  and  any  such  regu- 
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lations  may,  if  the  Board  think  fit,  include  regu-     §  19(6). 
lations  requiring  payment  in  advance  or  otherwise 
securing  the  payment  of  royalties. 

(7)  In  the  case  of  musical  works  published 
before  the  commencement  of  this  Act,  the  fore- 
going provisions  shall  have  effect,  subject  to  the 
following  modifications  and  additions  : — 

(a)  The  conditions  as  to  the  previous  making 

by,  or  with  the  consent  or  acquiescence 
of,  the  owner  of  the  copyright  in  the 
work,  and  the  restrictions  as  to  altera- 
tions in,  or  omissions  from  the  work, 
shall  not  apply : 

(b)  The   rate  of   two   and   one-half  per    cent. 

shall  be  substituted  for  the  rate  of  five 
per  cent,  as  the  rate  at  which  royalties 
are  to  be  calculated,  but  no  royalties 
shall  be  payable  in  respect  of  contri- 
vances sold  before  the  first  day  of  July, 
nineteen  hundred  and  thirteen,  if  con- 
trivances reproducing  the  same  work 
had  been  lawfully  made,  or  placed  on 
sale,  within  the  parts  of  His  Majesty's 
dominions  to  which  this  Act  extends 
before  the  first  day  of  July,  nineteen 
hundred  and  ten : 

(c)  Notwithstanding    any    assignment     made 

before  the  passing  of  this  Act  of  the 
copyright  in  a  musical  work,  any  rights 
conferred  by  this  Act  (z)  in  respect  of 

{z)  Sect.  1  (2)  (a). 
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§19(7).  the  making,  or  authorising  the  making, 

of  contrivances  by  means  of  which  tlie 
work  may  ])e  mechanically  performed 
shall  belong  to  the  author  or  his  legal 
personal  representatives  and  not  to  the 
assignee,  and  the  royalties  aforesaid 
shall  be  payable  to,  and  for  the  benefit 
of,  the  author  of  the  work  or  his  legal 
personal  representatives : 

(d)  The  saving  contained  in  this  Act  (a)  of  the 

rights  and  interests  arising  from  or  in 
connexion  with  action  taken  before  the 
commencement  of  tliis  Act  shall  not  be 
construed  as  authorising  any  person 
who  has  made  contrivances  by  means 
of  which  the  work  may  be  mechanically 
performed  to  sell  any  such  contrivances, 
whether  made  before  or  after  the  passing 
of  this  Act,  except  on  the  terms  and 
subject  to  the  conditions  laid  down  in 
this  section : 

(e)  Where  the  work  is  a  work  on  which  copy- 

right is  conferred  by  an  Order  in  Council 
relating  to  a  foreign  country  (b),  the 
copyright  so  conferred  shall  not,  except 
to  such  extent  as  may  be  provided  by 
the  Order,  include  any  rights  with  re- 
spect to  the  making  of  records,  j^er- 
forated  rolls,  or  other  contrivances  by 


(«)  Sect.  24  (I)  (b). 
(b)  Sect.  29. 
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means  of  which  the  work  may  be  me-     §  ^^0)- 
chanically  performed. 
(8)  Notwithstanding  anything  in  this  Act(c), 
where    a  record,   perforated  roll,    or   other   con- 
trivance   by    means    of    which    sounds    may   be 
mechanically  reproduced  has  been  made  before 
the  commencement  of  this  Act,  copyright  shall,  as 
from    the    commencement    of    this    Act,    subsist 
therein  in  like  manner  and  for  the  like  term  as 
if  this  Act  had  been  in  force  at  the  date  of  the 
making   of    the    original    plate   from    which    the 
contrivance  was  directly  or  indirectly  derived : 
Provided  that — 

(i)  the  person  who,  at  the  commencement 
of  this  Act,  is  the  owner  of  such 
original  plate  shall  be  the  first  owner 
of  such  copyright ;  and 
(ii)  nothing  in  this  provision  shall  be  con- 
strued as  conferring  copyright  in  any 
such  contrivance  if  the  making  thereof 
would  have  infringed  copyright  in 
some  other  such  contrivance,  if  this 
provision  had  been  in  force  at  the 
time  of  the  making  of  the  first-men- 
tioned contrivance. 

Under  existing  law,  the  making  of  records,  perforated  Existing  law. 
rolls  and  other  such  contrivances  is  not  an  infringement 
of  copyright  in  the  sheet  music  (d) .  Neither  is  there 
any  copyright  in  a  record,  and  thus  a  record  which  has 
cost  a  great  deal  to  produco  owing  to  the  large  fee  paid 
to  an  operatic  singer,  may  be  reproduced  by  any  other 
manufacturers  of  records  without  permission. 

(c)  Sect.  24.  {d)  Ante,  pp.  14,  22. 

k2 


132 


Copyright  Act,  1911. 


§19. 


Right  to 
make  records 
from  sheet 
music. 


Copyright 
in  records  : 
retrospecti' 
operation 
of  section. 


With  regard  to  the  right  to  make  records  or  rolls  from 
sheet  music,  this  will  become  part  of  the  coi^yright  (e), 
and  the  right  will  subsist  not  only  in  respect  of  new 
wor"ks  pulDlished  after  the  commencement  of  the  Act,  but 
also  in  respect  of  old  works  published  before  the  com- 
mencement of  the  Act  (/) .  The  exclusive  right,  how- 
ever, conferred  by  sects.  1  (2)  and  24  is  made  subject  to 
the  limitations  laid  down  in  this  section.  These  limita- 
tions may  be  briefly  summarised:  — 

Old  worlds — 
May  be  reproduced  with  or  ■\\ithout  alterations  or  omis- 
sions,  and   irrespective  of  their  previous    adaptation    to 
mechanical  instruments; 

If  the  work  has  been  lawfully  reproduced  or  sold  in  the 
form  of  a  record  before  July  1,  1910, 
Free  of  royalty  until  July  1,  1913; 
If  the  work  has  not  been  so  lawfully  reproduced  or  sold, 
and  in  any  case  in  respect  of  sales  after  July  1,  1913, 

On  payment  of  2^  per  cent,  royalty  on  the  ordinary 
retail  selling  price. 

Isew  tvorks^ 
May  bo  reproduced  if  the  owner  of  the  copyright  has 
already  permitted  the  making  of  similar  contrivances; 
But  no  alterations  or  omissions  may  be  made  except — 

(1)  Where  similar  alterations  or  omissions  have  been 

permitted  by  owner; 

(2)  Where  reasonably  necessary  for  the  adaptation 

of  .the  work; 
On  payment  of  royalty  on  ordinary  retail  selling  price — 
2^  per  cent,  on  sales  up  to  July  1,  1914; 
5  per  cent,  on  subsequent  sales. 

With  regard  to  the  right  to  copy  records,  these  will 
be  protected  as  musical  works,  and  no  one  will  be  entitled 
to  make  reproductions  either  in  the  form  of  records  or 
otherwise.  This  provision  is  ,made  retrospective  in  the 
sense  that  all  reproductions  from  records,  although  law- 
fully made  before  the  passing  of  the  Act,  will  become 


{e)  Sect.  1  (2)  (c). 


(/)  Sect.  24. 
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infringing  copies,  ,ancl  the  ownere  of  the  original  records         §  19, 

will  be  able  to  take  proceedings  under  sect.  7  for  delivery 

up  of  all  sudh  reproductions. 

20.  Notwithstandins:  anything  in  this  Act,  it  Provision  as 

*^  -^  ^  ,  .to  political 

shall  not  be  an  infringement  of  copyright  {g)  in  speeches. 
an  address  [h)  of  a  political  nature  delivered  {i)  at 
a  public  meeting  to  publish  (k)  a  report  thereof  in 
a  newspaper. 

The  right  of  newspapers  to  criticize,  summarise,  or 
report  verbatim  is  considered  in  the  commentary  to 
sect.  2  (1)  (i)  and  (v). 

21.  The  term(/)  for  which  copyright  (m)  shall  as^to'jJj^Jo. 
subsist  in  photographs  {n)  shall  be  fifty  years  from  graphs, 
the  making  of  the  original  negative  from  which 

the  photograph  was  directly  or  indirectly  derived, 
and  the  person  who  was  owner  of  such  negative 
at  the  time  when  such  negative  was  made  shall 
be  deemed  to  be  the  author  of  the  work  (o),  and, 
where  such  owner  is  a  body  corporate,  the  body 
corporate  shall  be  deemed  for  the  purposes  of  this 
Act  {p)  to  reside  within  the  parts  of  His  Majesty's 
dominions  to  which  this  Act  extends  [q)  if  it  has 
established  a  place  of  business  within  such  parts. 

At  present,  under  the  Fine  Arts  Act,  1862,  photographs  Nature  and 

are  protected  for  the  life  of  the  author  and  seven  years,   extent  of 
^  ''  protection. 

{q)  Sect.  1. 

\h)  Sect.  3.5  (1)  ("  Lecture"). 

(i)  Sect.  35  (1)  ("Delivery"). 

[k)  Sect.  1  (3). 

[I)  Sect.  3. 

(/«)  Sect.  1  12). 

(«)  Sect.  35  (1)  (''Photograph"). 

(o)  Sect.  5  (1). 

(jo)  Sects.  1  (I)  (b),  23,  26  (3),  27. 

(r/)  Sects.  25  (1),  26  (1),  28,  35  (1)  ("  Self-governing  dominions"). 
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§21. 


Author  of 
photograpli. 


Ownership  of 
copyright  in. 


After  the  new  Act  comes  into  operation  the  period  of 
fifty  years  from  making  will  be  substituted  and  will 
apply  both  to  old  and  new  works  (r),  and  the  publication 
or  non-publication  of  the  photograph  will  not  affect  the 
term  of  copyright.  After  the  fifty  years  has  expired 
there  will  be  no  proprietary  right  of  any  kind  in  the 
photograph,  even  although  unpublished  (s).  In  the  case 
of  an  unpublished  photograph  the  protection  depends  on 
whether  the  author  has  the  necessary  qualification  of 
nationality  or  residence  (i^).  In  the  case  of  a  published 
photograph  the  protection  or  continuation  of  protection 
depends  on  whetlier  it  has  been  first  published  within 
the  territorial  limits  previously  defined  (u) . 

The  Act  sets  up  a  fictitious  author,  and  thereby  gets 
rid  of  the  difficulty  of  ascertaining  in  the  case  of  photo- 
graphs who  it  was  who  actually  exposed  the  plate,  or, 
as  the  author  was  defined  in  one  case,  who  was  the  effective 
cause  of  tlie  picture  which  Avas  produced  (x) . 

The  owner  of  the  negative  when  the  photograph  is  taken 
is  the  first  owner  of  the  copyright,  except  where  "  the 
negative  was  ordered  by  some  other  person  and  was  made 
for  valuable  consideration  in  j^ursuanoo  of  that  order  "  (//). 
This  probably  leaves  the  law  very  much  as  it  is  at  present 
with  regard  to  the  copyright  and  ownership  of  the  nega- 
tive in  the  case  of  photographs  taken  b}'  a  professional 
photographer .  In  the  ordinary  transaction  between  a  pro- 
fessional photographer  and  his  customer  the  presump- 
tion will  be  as  before,  that  the  copyright  vests  in  the  cus- 
tomer (z) ;  but  that,  by  the  custom  of  the  trade,  the  pro- 
perty in  the  negative  remains  with  the  photographer  (a). 
The  presumption  that  copyright  vests  in  a  person  who 
sits  to  a  photographer  may  be  rebutted  where  the  circum- 
stances show  that  the  photographer  was  not  commissioned 
to  take  the  photograph,  but  took  it  on  his  own  behalf, 


(r)  Sect.  24. 

(«)   Sect.  31. 

(t)  Ante,  pp.  2,  7. 

(«)  Ante,  pp.  2,  5. 

[x)  Nottagev.  Jackson  (1883),  11  Q.  B.  D.  627. 

()/j  Sect.  0  (1). 

(z)  BoHcas  V.  Cooke,  [1903]  2  K.  B.  227  ;  Wooderson  v.  Tuck  (1887:,  4 
T.  L.  R.  57. 

(a)  liolary  Photographic  Co.  v.  Tahcr  B  as -Relief  (1903),  British  Journal 
of  Photography,  Vol.  50,  p.  250  ;  McCosh  v.  Croxv  (1903),  40  S.  L.  R. 
514  ;   Gibbon  v.  Pease,  [1905]  1  K.  B.  810. 
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and  that  the  sitter  sat  at  his  request  either  for  a  money  con-         S  21. 

sideration  paid  to  the  sitter,  or  in  consideration  for  a  copy 

or  copies  of  the  photograph,  or  for  no  consideration  at 
all  (6).  Where  no  money  consideration  passes  it  is  not 
always  easy  to  determine  whether  the  photographer  took 
the  photograph  for  his  own  purposes  or  whether  he  was 
commissioned  for  valuable  consideration.  The  oppor- 
tunity which  the  photographer  gets  of  taking  the  photo- 
graph and  his  chance  of  selling  copies  to  the  customer 
if  the  photograph  turns  out  to  be  satisfactory  may  be 
a  valuable  consideration,  and  if  the  photograph  was  made 
in  pursuance  of  an  order  the  copyright  will  vest  in  the 
person  who  gave  the  order,  even  although  he  did  not  pay 
and  was  not  bound  to  pay  for  the  photograph  or  to 
order  any  copies  unless  he  pleased  (c) . 

As  no  registration  is  now  necessary  as  a  condition  pre-  Photographer 
cedent  to  action,  the  case  of  Foliar  d  v.  Photographic  Com-  and  customer: 
puny  (d)  has  lost  much  of  its  importance.     In  that  case  contract, 
it  was  held  that  where  a  photographer  was  employed  by 
a  customer   in    the   ordinary   way,   then   even   although 
through  want  of  proper  registration  the  customer  could 
not  sue  on  copyright,  yet,  as  there  was  an  implied  term 
in  the  contract  between  the  parties  that  the  photographer 
would  only  use  the  negative  for  the  purpose  of  supplying 
his  customer  with  copies,  the  customer  could  restrain  the 
photographer  from    making    copies  for  his  own  use  or 
selling  copies  or  exhibiting  them  in  public. 

Difficult  questions  sometimes  arise  out  of  the  trans-  An-angement 
actions  between  press  photographers  and  the  proprietors  "*' 
of  illustrated  i^ajiers.  It  is  common  for  the  press  photo- 
grapher to  take  large  numbers  of  photographs  of  sport- 
ing and  other  events  and  places  of  current  interest,  and 
to  submit  prints  to  the  numerous  illustrated  papers.  The 
editor  of  the  paper  selects  such  photographs  as  may  be 
suitable  for  his  current  issue,  and  may  ])\it  some  of  them 

(b)  Melville  V.  Mirror  of  Life,  [1895]  2  Ch.  531  ;  Ellis  v.  Marshall 
(1895),  11  T.  L.  R.  522  ;    Ellis  x.  Ogden  (1894),  11  T.  L.  R.  50. 

(c)  Stacliemann  v.  Paton,  [1906]  1  Ch.  774.  In  the  case  cited  the  question 
was  whether  under  the  Fine  Arts  Copyright  Act,  1862,  there  was  "  good 
or  valuable  consideration."  Farwell,  J.,  noted  this  distinction  between 
"good"  and  "valuable,"  and  held  that  there  miarht  be  "good"  con- 
sideration although  it  was  not  "valuable"  consideration.  Under  the 
new  Act  the  consideration  must  be  valuable,  but  it  is  submitted  that  on 
the  facts  stated  there  was  a  valuable  consideration. 

(d)  (1888),  4  Ch.  D.  345. 
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§  21.  on  one  side  for  possible  use  in  the  future.  When  any, 
photograph  is  published  in  tho  paper,  a  fee  is  paid  upon 
an  agreed  scale.  It  has  been  held  that,  in  the  absenoe 
of  express  terms,  the  proper  inference  is  that,  when  a 
print  is  sent,  the  sending  of  it  constitutes  an  offer  to 
permit  that  photograph  to  bo  reproduced  for  the  agreed 
fee.  The  offer  is  one  that  can  be  withdrawn  at  any  time 
before  acceptance,  and  therefore  the  photographer  may, 
at  any  time  before  a  photograph  has  actually  been  in- 
serted in  the  make  up  for  a  paa-ticular  issue,  withdraw  his 
permission,  and  prohibit  all  further  reproduction  of  his 
photograjDhs.  The  fact  that  the  proprietor  of  the  paper 
has  made  a  block  does  not  entitle  him  to  say  that  he  has 
accepted  the  photographer's  offer,  and  may  therefore  re- 
produce the  photograph  at  any  future  time  on  payment 
of  the  agreed  fee.  Sometimes  a  lower  scale  of  charges 
is  agreed  for  a  second  or  subsequent  reproduction  of  the 
same  photograph,  but  even  that  <:loes  not  give  the  pro- 
prietor of  the  paper  who  has  reproduced  the  photograph 
once,  and  has  the  block  in  his  possession,  an  irrevocable 
licence  to  reproduce  it  a  second  time  (e).  It  is  clear  that 
if  a  photograph  is  submitted  for  reproduction  in  one  paper, 
the  projn-ietor  of  the  paper  cannot  reproduce  it  in  another 
paper  without  the  photographer's  express  consent  (/). 


Provisions  as 
to  designs 
registrable 
under 
7  Edw.  7. 
c.  29. 


22. — (1)  This  Act  shall  not  apply  to  designs 
capable  of  being  registered  under  the  Patents 
and  Designs  Act,  1907,  except  designs  which, 
though  capable  of  being  so  registered,  are  not 
used  or  intended  to  be  used  as  models  or  patterns 
to  be  multiplied  by  any  industrial  process. 

(2)  General  rules  under  section  eighty-six  of 
the  Patents  and  Designs  Act,  1907,  may  be  made 
for  determining  the  conditions  under  which  a 
design  shall  be  deemed  to  be  used  for  such  pur- 
poses as  aforesaid. 


{e)  Boivden  Bros.y.  Amalqamated  Pictormh,  Ltd.,  [1911]  1  Ch.  386. 
(/)  NichoUs  V.  I'arker  (1901),  17  T.  L.  E.  482. 
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This  clause  will  effect  a  subs/tantial  alteration  in  the  §  22. 
law  in  so  far  as  designs  in  the  nature  of  drawings  are  con- 
cerned. At  present,  in  addition  to  the  exclusive  right  the  kV°°  ° 
under  the  Patents  and  Designs  Act,  1907,  of  applying  the 
design  to  articles  of  manufacture,  the  author  has,  for  the 
full  term  of  life  and  seven  years  under  the  Fin©  Arta 
Copyright  Act,  1862,  the  right  to  prevent  any  one  from 
reproducing  the  design  in  pictorial  form  in  the  flat.  As 
the  effect  of  the  general  provisions  of  the  Act  is  to  give 
the  author  of  a  drawing  the  exclusive  right  to  reproduce 
the  artistic  design  thereof  in  any  material  form  what- 
soever, it  is  clear  that  if  some  limitation  was  not  intro- 
duced, the  authors  of  all  industrial  designs  would,  in 
effect,  acquire  an  absolute  monopoly  in  their  designs  for 
life  and  fifty  years.  The  object  of  the  clause  is  to  avoid 
this  result,  and  to  leave  designs  (used  or  intended  to  be 
used  as  patterns  to  Ide  multiplied  by  any  industrial  jDro- 
cess)  under  the  short  term  of  protection  now  given  by 
the  Patents  and  Designs  Act,  1907. 

"Design"  is  defined  by  sect.  93  of  the  Patents  and  J^^^^3*^°^,°* 
Designs  Act,  1907,  as  meaning  "any  design  (not  being  ^sign. 
a  design  for  a  sculpture  or  other  thing  within  the  pro- 
tection of  the  Sculpture  Copjvight  Act,  1814)  applic- 
able to  any  article,  whether  the  design  is  aj)plicable  for 
the  pattern,  or  for  the  shape  or  configuration,  or  for  the 
ornament  thereof,  or  for  any  two  or  more  of  such  purposes, 
and  by  whatever  means  it  is  applicable,  whether  by  print- 
ing, painting,  embroidering,  weaving,  sewing,  modelling, 
casting,  embossing,  engraving,  staining,  or  any  other 
means  whatever,  manual,  mechanical,  or  chemical,  sepa- 
rate or  combined  "  (/) . 

The  application  of  this  s:ction  to  Christmas  cards  and  Christmas 
advertising  jDosters  raises  questions  of  some  difliculty.     In  cards  and 
either  case  tliere  is  usually  a  combination  of  words  and  poltersl''"^^ 
pictures  blended  together  to  form   a  picturesque  whole. 
The  real  question  appears  to  be  whether  the  design  so 
produced  is  "  applicable  to  any  article  for  the  pattern, 
or  for  the  shape  or  configuration,  or  for  the  ornament 
thereof."     In  most  cases  a  design  for  a  Christmas  card 
may  be  deemed  to  be  so  applicable  (g) :  but  in  the  case 


(/)  See  Saiindrrs  v.  JFiel,  [1893]  1  Q.  B.  470. 
iff)  Millar  and  Lamj  v.  rolnk,  [1908]  1  Ch.  433. 
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Works  of 
foreign 
authors  first 
published  in 
parts  of  His 
Majesty's 
dominions  to 
which  Act 
extends. 


of  a  poster  the  design  itself  is  the  article,  and,  although 
reproduced  in  a  large  size  suitable  for  posting  on  hoard- 
ings, there  is  no  application  of  the  design  to  an  article, 
and  the  same  may  b©  said  of  some  Christmas  cards.  It 
is  submitted,  therefore,  that  -whereas  Christmas  cards 
ought  as  a  rule  to  be  registered  as  designs,  posters  need 
not  be  so  registered,  and  will  enjoy  full  protection  as 
artistic  works. 

Protection  under  the  Patents  and  Designs  Act,  1907,  is 
conditional  upon  registration.  The  Comptroller  may,  on 
the  application  made  in  the  prescribed  form  and  manner 
of  any  person  claiming  to  be  the  proprietor  of  any  new 
or  original  design  not  previously  published  in  the  United 
Kingdom,  register  the  design  {h).  The  disclosure  of  a 
design  confidentialh"  to  ,a  prospective  purchaser  of  goods 
to  which  the  design  is  to  bo  applied,  is  not  to  be  deemed' 
a  publication  (i) . 

On  registration,  copyright  subsists  in  the  first  instance 
for  five  years,  but  that  period  may  be  extended  b}^  suc- 
cessive applications  for  renewal  to  a  total  period  of  fifteen 
years  (/c) . 

Articles  to  which  ,a  copyright  design  is  applied  must, 
before  delivery  on  sale,  bo  marked  with  the  prescribed 
mark  denoting  that  the  design  is  registered  (?) . 

23.  If  it  appears  to  His  Majesty  that  a  foreign 
country  does  not  give,  or  has  not  undertaken  to 
give,  adequate  protection  to  the  works  of  British 
authors,  it  shall  be  lawful  for  His  Majesty  by 
Order  in  Council  to  direct  that  such  of  the  provi- 
sions of  this  Act  as  confer  copyright  on  works 
first  published  witliin  tlie  parts  of  His  Majesty's 
dominions  to  which  this  Act  extends  (m),  shall  not 
apply  to  works  published  after  the  date  specified 
in  the  Order,  the  authors  whereof  are  subjects  or 

(A)  7  Edw.  VII.  c.  29,  s.  49. 

(i)   7  Edw.  VII.  c.  29,  s.  !^5  ;   Blank  v.  Footman  (188S),  39  Ch.  D.  678. 

(A)  7  Edw.  VII.  c.  29,  s.  53. 

(?)  Sect.  54. 

[m)  Sect.  1  (1). 
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citizens    of    such    foreign   country,    and    are    not        §  23. 
resident  in  His  Majesty's  dominions,  and  there- 
upon   those    provisions    shall   not   apply   to   such 
works. 

At  in-esont,  any  foreign  author  may  acquire  coiDyright  Object  of 
in  a  book  by  first  publication  within  the  British  *^^®  clause, 
dominions,  and  if  an  artistic  work  is  first  published  as 
part  of  a  book,  copyright  in  the  work  of  any  foreign 
artist  can  be  obtained  in  the  same  way.  This  Act  prima 
facie  j)rotects  the  literary  or  artistic  work  of  any  foreign 
author  ,or  artist  if  such  work  is  first  published  within  the 
prescribed  territorial  limits.  'The  object  of  this  clause 
is  to  make  the  right  of  the  foreign  author  'to  acquirei 
copyright  by  first  publication,  to  a  certain  extent,  de- 
pendent upon  his  country's  treatment  of  British  authors. 
If  British  authors  arc  entirely  excluded  from  copyright  in, 
a  foreign  country,  or  are  admitted  only  on  very  onerous 
conditions,  this  country  may  retaliate  by  excluding  the 
citizens  of  such  foreign  country  from  all  protection  here. 

It  will  be  observed  that,  if  this  clause  is  j^ut  into  opera-  Contrary  to 
tion,  it  will  constitute  a  violation  of  Article  6   of  the  tlie  Berlin 
Berlin  Convention,  and  Article  3  of  the  Berne  Conven-  Convention. 
tion,  and  Article  I.,  2,  of  the  Act  of  Paris. 

A   precedent  for  the  principle  of  the  clause   may  be  Follows 
found  in  sect.  2  (2)  of  the  International  Copyright  Act,  International 
1886,  under  which  power  was  reserved  to  exclude  non-   a  ?"'^iq^c 

\  ■        •  •  1  1  T  1  Act,    iOOO, 

union  authors  from  obtaining  protection  hero  by  nrst  pub-  s.  2  (2). 
lication  in  a  foreign  union  country.  Although  an  Order 
in  Council  under  that  section  might  substitute  the  union 
publisher  for  the  non-union  author  as  the  person  entitled 
to  23rotection,  it  might,  on  the  other  hand,  entirely  ex- 
clude the  work  from  protection.  As  the  power,  however, 
under  this  section  was  never  exercised,  the  international 
aspect  of  the  matter  was  never  discussed,  and  it  is  very 
probable  that  sect.  23  of  the  Act  will  similarly  escape 
observation  and  condemnation. 

34. — (1)  Where    any    person    is    immediately  Existing 
before  the    commencement   of   this   Act   entitled 
to  any   such   right  in  any   work  as  is    specified 
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§24(1).  in  the  first  column  of  the  First  Schedule  to 
this  Act,  or  to  any  interest  in  such  a  right,  he 
shall,  as  from  that  date,  be  entitled  to  the  sub- 
stituted right  set  forth  in  the  second  column 
of  that  schedule,  or  to  the  same  interest  in 
such  a  substituted  right,  and  to  no  other  right 
or  interest,  and  such  substituted  right  shall  sub- 
sist for  the  term  for  which  it  would  have  subsisted 
if  this  Act  had  been  in  force  at  the  date  when 
the  work  was  made  and  the  work  had  been  one 
entitled  to  copyright  thereunder : 

Provided  that — 

(a)  if  the  author  of  any  work  in  which  any 
such  right  as  is  specified  in  the  first 
column  of  the  First  Schedule  to  this 
Act  subsists  at  the  commencement  of 
this  Act  has,  before  that  date,  assigned 
tlie  right  or  granted  any  interest 
therein  for  the  whole  term  of  the 
right,  then  at  the  date  when,  but  for 
the  passing  of  this  Act,  the  right 
would  have  expired  the  substituted 
right  conferred  b}^  this  section  shall, 
in  the  absence  of  express  agreement, 
pass  to  the  author  of  the  work,  and 
any  interest  therein  created  before 
the  commencement  of  this  Act  and 
then  subsisting  shall  determine;  but 
the  person  who  immediately  before 
the  date  at  which  the  right  would  so 
have  expired  was  the  owner  of    the 
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right  or  interest  shall  be  entitled  at     §24(i; 
his  option  either — 

(i)  on  giving  such  notice  as  herein- 
after mentioned,  to  an  assignment  of 
the  right  or  the  grant  of  a  similar 
interest  therein  for  the  remainder  of 
the  term  of  the  right  for  such  con- 
sideration as,  failing  agreement,  may 
be  determined  by  arbitration  ;  or 

(ii)  without  any  such  assignment 
or  grant,  to  continue  to  reproduce  or 
perform  the  work  in  like  manner  as 
theretofore  subject  to  the  payment, 
if  demanded  by  the  author  within 
three  years  after  the  date  at  which 
the  right  would  have  so  expired,  of 
such  royalties  to  the  author  as,  failing 
agreement,  may  be  determined  by 
arbitration,  or,  where  the  work  is 
incorporated  in  a  collective  work  and 
the  owner  of  the  right  or  interest  is 
the  proprietor  of  that  collective  work, 
without  any  such  payment ; 

The  notice  above  referred  to  must 
be  given  not  more  than  one  year  nor 
less  than  six  montlis  before  the  date 
at  which  the  right  would  have  so 
expired,  and  must  be  sent  by  regis- 
tered post  to  the  author,  or,  if  he 
cannot  with  reasonable  diligence  be 
found,  advertised  in  the  London 
Gazette  and  in  two  London  news- 
papers : 
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§  24(1).  (b)  where  any  person  has,  before  the  twenty- 

sixth  day  of  July  nineteen  hundred 
and  ten,  taken  any  action  whereby 
lie  has  incurred  any  expenditure  or 
liability  in  connexion  with  the  repro- 
duction or  performance  of  any  work 
in  a  manner  which  at  the  time  was 
lawful,  or  for  the  purpose  of  or  with 
a  view  to  the  reproduction  or  per- 
formance of  a  work  at  a  time  when 
such  reproduction  or  performance 
would,  but  for  the  passing  of  this  Act, 
have  been  lawful,  nothing  in  this 
section  shall  diminish  or  j^rejudice 
any  rights  or  interest  arising  from  or 
in  connexion  with  such  action  which 
are  subsisting  and  valuable  at  the  said 
date,  unless  the  person  who  by  virtue 
of  this  section  becomes  entitled  to 
restrain  such  reproduction  or  perform- 
ance agrees  to  pay  such  compensation 
as,  failing  agreement,  may  be  deter- 
mined by  arbitration. 

(2)  For  the  purposes  of  this  section,  the  ex- 
pression "author"  includes  the  legal  personal 
representatives  of  a  deceased  author. 

(3)  Subject  to  the  provisions  of  section  nineteen 
sub-sections  (7)  and  (8)  and  of  section  thirty-three 
of  this  Act,  copyright  shall  not  subsist  in  any 
work  made  before  the  commencement  of  this  Act, 
otherwise  than  under,  and  in  accordance  with, 
the  provisions  of  this  section. 
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The  object  of  this  section,   combined  with  the   First         §  24. 
Schedule,  is  to  define  the  ai^plication  of  the  Act  to  works 


already  in  existence  when  the  Act  shall  come  into  opera-  i^o.^orks^' 
tion.      The  princij)al  features  of  these  provisions  are —     oome  under 

(1)  Unpublished      letters,     manuscripts    and    printed  protection 

matter,  engravings  and  sculpture  will  be  pro-  g^tit^^^to 
toctcd  in  the  same  manner  as  if  they  had  been  copyright, 
created   after  the  date  of  the  Act. 

(2)  Unpublished  jjaintings,  drawings  and  photographs 

will  get  no  protection  under  the  Act  if  the  period 
of  the  author's  life  and  seven  years  has  expired 
at  the  date  of  the  Act:  If  such  ijeriod  has  not 
expired  they  will  be  protected  in  the  same 
manner  as  if  they  had  been  created  after  the 
date  of  the  Act. 

(3)  A  published  work  Avhich  has  acquired  no  statutory 

copyright  or  performing  right  under  the  present 
law   will  acquire  no  protection  under  the  Act.     . 
The    only    exception    tO;    this    is    the    case    of 
records,   which  receive  special  treatment  under 
sect.  19  (8). 

(4)  Where  statutory  copyright  or  jx-rforming  right  in 

a  work  has  been  enjoyed  under  the  present  law, 
but  has  expired  when  the  Act  comes  into  opera- 
tion, such  work  will  obtain  no  right  under  the 
Act  corresponding  to  that  right  which  has 
expired. 

(5)  Where  statutory  copyright  or  performing  right  in 

a  work  is  still  subsisting  when  the  Act  comes 
into  operation,  such  work  will  acquire  the  cor- 
responding right  or  rights  under  this  Act,  that 
is  to  say — 

(i)  An  extended  term; 

(ii)  Enlarged  iDrotection,  e.g.,  the  exclusive 
right  of  recitation,  dramatization,  making  re- 
cords, &c. 

(6)  Until  the  expiration  of  the  original  term  of  copy- 

right, the  enlarged  protection  given  by  the  Act 
enures  to  the  owner  of  the  right,  whether  author 
or  assignee;  except  that  in  the  case  of  musical 
works  the  right  of  making  records  enures  to  the 
author  under  all  circumstances. 

(7)  After  the  expiration  of  the  original  term  of  copy- 

right, the  extended  term  enures  for  the  benefit 
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§  24.  of    the  author  and   his  roproscntatives,   subject 

to  the  folloAving-  limitations  where  he  has 
assigned  his  original  copyright:  — 

(i)  The  assignee  has  the  right  of  compul- 
sory purchase  of  the  extended  term; 

(ii)  The  assignee  may  continue  to  reproduce 
as  theretofore  if  he  pays  royalties,  or  without 
paying  royalties,  in  the  case  of  a  work  which 
has  been  incorporated  in  a  collective  work. 

(8)  Inasmuch  as  published  works  in  which  coi^yright 

subsists  when  the  Act  comes  into  operation  will 
acquire  an  enlarged  protection,  proviso  (b),  it  is 
necessary  in  the  interests  of  persons  who  have 
invested  capital  or  made  contracts  on  the  foot- 
ing that  the  making  of  derivative  works,  such 
as  the  dramatization  of  a  novel,  without  the  con- 
sent of  the  owner  loi  the  copyright,  was  at  the 
time  perfectly  legal.  The  case  of  records  re- 
ceives special  treatment  under  sect.  19. 

(9)  As  regards  questions  of  title  in  the  case  of  works 

in  existence  before  the  Act  comes  into  force, 
all  devolutions  of  title  before  that  date  must 
be  determined  in  accordance  with  existing  law, 
all  devolutions  of  title  after  that  date  must  be 
determined  in  accordance  with  the  provisions  of 
tlie  Act. 

In  the  case  of  collective  works,  published  before  the 
Act  comes  into  operation,  if  the  j)roprietor  has  acquired 
copyright  in  a  contribution  under  sect.  18,  he,  under  exist- 
ing law,  enjoys  the  same  rights  as  if  he  were  the  actual 
author  thereof,  except  only  that,  in  the  case  of  periodical 
works,  the  right  of  j^ublishing  in  separate  form  reverts 
tQ  the  author  twenty-eight  years  after  publication.  After 
the  lapse  of  twenty-eight  years,  or  earlier  separate  pub- 
lication with  the  proprietor's  consent,  there  is  a  dual  copy- 
right (w).  It  would  seem  that  the  result  of  this  section 
is  that,  in  the  case  of  an  encyclopaedia  or  other  similar 
work  which  is  collective,  but  not  periodical,  then  the  whole 
of  tlie  copyright  under  the  new  Act  for  the  full  term 
thereof  goes  to  the  proprietor,  and  that  the  author  takes 


Application 
of  section 
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tributions 
to  collective 
works  under 
.5  &  6  Vict. 
0.  45,  s.  18. 


(n)    Vide  ante,  p.  57. 


Special  Provisions  as  to  certain  Works.  1 

no  benefit  from  the  extended  term(o).      On   the    other        §24. 

hand,  if  the  work  is  a  periodical,  the  proprietor's  copy-  

right  is  expressly  stated  in  the  schedule  to  be  subject  to 
any  right  of  publishing  the  contribution  in  a  separate 
form  to  which  the  author' is  entitled  at  the  commencement 
of  the  Act,  or  would  if  the  Act  had  not  been  passed  have 
become  entitled  under  sect.  18  of  the  Copyright  Act, 
1842.  The  result  of  this  seems  to  be  that  if  the  con- 
tributor has  lawfullj^  published  the  work  in  separate  form, 
or  twenty-eight  years  from  first  publication  has  expired, 
before  the  new  Act  comes  into  operation,  then  the  con- 
tributor will  have  a  concurrent  copyright  in  the  contribu- 
tion for  his  life  and  fifty  years.  On  the  other  hand,  if 
the  contributor  has  not,  either  by  the  lapse  of  twenty- 
eight  years  or  separate  publication,  a  subsisting  copyright 
in  his  contribution  at  the  date  when  the  Act  comes  into 
operation,  then  it  would  seem  that  he  derives  no  concur- 
rent copyright  which  he  can  enforce  against  third  j)ersons, 
but  has  merely  a  statutory  licence  from  the  proprietor 
to  publish  separately  at  the  end  of  the  twenty-eight  years. 


(o)  In  the  case  of  contributions  where  copyright  vests  ab  initio  in  the 
proprietor  under  sect.  18  there  is  no  assignment  of  the  right,  or  grant  of 
any  interest  therein,  so  as  to  bring  the  case  within  proviso  (a).  The 
effect  of  the  section  is  to  vest  the  copyright  in  the  proprietor  as  if  he 
were  the  author. 
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§25(1). 

Application 
of  Act  to 
British 
dominions. 


Application  to  British  Possessions. 

26. — (1)  Tliis  Act,  except  such  of  the  provi- 
sions thereof  as  are  expressly  restricted  to  the 
United  Kingdom,  shall  extend  throughout  His 
Majesty's  dominions  :  Provided  that  it  shall  not 
extend  to  a  self-governing  dominion,  unless  de- 
clared by  the  Legislature  of  that  dominion  to  be 
in  force  therein  either  without  any  modifications 
or  additions,  or  with  such  modifications  and 
additions  relating  exclusively  to  j)rocedure  and 
remedies,  or  necessary  to  adapt  this  Act  to  the 
circumstances  of  the  dominion,  as  may  be  enacted 
by  such  Legislature. 

(2)  If  the  Secretary  of  State  certifies  by  notice 
published  in  the  London  Gazette  that  any  self- 
governing  dominion  has  passed  legislation  under 
which  works,  the  authors  whereof  Vv^ere  at  the 
date  of  the  making  of  the  works  British  subjects 
resident  elsewhere  than  in  the  dominion  or  (not 
being  British  subjects)  were  resident  in  the  parts 
of  His  Majesty's  dominions  to  which  this  Act 
extends,  enjoy  within  the  dominion  rights  sub- 
stantially identical  with  those  conferred  by  this 
Act,  then,  whilst  such  legislation  continues  in 
force,  the  dominion  shall,  for  the  purposes  of  the 
rights  conferred  by  this  Act,  be  treated  as  if  it 
were  a  dominion  to  which  this  Act  extends ;  and 
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it  shall  be  lawful  for  the  Secretary  of  State  to  §  25  (2). 
give  such  a  certificate  as  aforesaid,  notwithstand-  ~~ 
ing  that  the  remedies  for  enforcing  the  rights,  or 
the  restrictions  on  the  importation  of  copies  of 
works,  manufactured  in  a  foreign  country,  under 
the  law  of  the  dominion,  differ  from  those  under 
this  Act. 

26. — (1)  The  Legislature  of  any  self-govern-  Legislative 
ing  dominion  may,  at  an}^  time,  repeal  all  or  any  of  seif- 
of  the  enactments  relating  to   copyright  passed  doSraf. 
by  Parliament  (including  this  Act)  so  far  as  they 
are  operative  within    that    dominion :     Provided 
that  no  such  repeal  shall  prejudicially  affect  any 
legal  rights  existing  at  the  time  of   the  repeal, 
and  that,  on  this  Act  or  any  part  thereof  being  so 
repealed  by  the  Legislature  of  a  self-governing 
dominion,    that    dominion    shall    cease    to    be    a 
dominion  to  which  this  Act  extends, 

(2)  In  any  self-governing  dominion  to  which 
this  Act  does  not  extend,  the  enactments  repealed 
by  this  Act  shall,  so  far  as  they  are  operative  in 
that  dominion,  continue  in  force  until  repealed 
by  the  Legislature  of  that  dominion. 

(3)  Where  His  Majesty  in  Council  is  satisfied 
that  the  law  of  a  self-governing  dominion  to 
which  this  Act  does  not  extend  provides  adequate 
protection  within  the  dominion  for  the  works 
(whether  published  or  unpublished)  of  authors 
who  at  the  time  of  the  making  of  the  work  were 
British  subjects  resident  elsewhere  than  in  that 
dominion,  His  Majesty  in  Council  may,  for  the 

l2 


148  Copyright  Act,  loU. 


§  26  (3).     purpose  of  giving  reciprocal  protection,  direct  that 
"  this  Act,  except  such  parts  (if  any)  thereof  as  may 

be  specified  in  the  Order,  and  subject  to  any 
conditions  contained  therein,  shall,  within  the 
parts  of  His  Majesty's  dominions  to  which  this 
Act  extends,  appl}'  to  works  the  authors  whereof 
were,  at  the  time  of  the  making  of  the  work, 
resident  within  the  first-mentioned  dominion,  and 
to  works  first  published  in  that  dominion ;  but, 
save  as  provided  by  such  an  ( Jrder,  works  the 
authors  Avhereof  were  resident  in  a  dominion  to 
which  this  iVct  does  not  extend  shall  not,  whether 
they  are  British  subjects  or  not,  be  entitled  to 
any  protection  under  this  Act  except  such  protec- 
tion as  is  by  this  Act  conferred  on  works  first 
published  within  the  parts  of  His  Majesty's 
dominions  to  which  this  Act  extends  : 

Provided  that  no  such  Order  shall  confer  any 
rights  within  a  self-governing  dominion,  but 
the  Governor  in  Council  of  any  self-governing- 
dominion  to  which  this  Act  extends,  may,  by 
Order,  confer  within  that  dominion  the  like  rights 
as  His  Majesty  in  Council  is,  under  the  foregoing 
provisions  of  this  subsection,  authorised  to  confer 
within  other  parts  of  His  Majesty's  dominions. 

For  the  purposes  of  this  subsection,  the  expres- 
sion "a  don)inion  to  which  this  Act  extends" 
includes  a  dominion  which  is  for  the  purposes  of 
this  Act  to  be  treated  as  if  it  were  a  dominion  to 
which  this  Act  extends. 

LeSatLes         ^'^ '   '^^^^^  Legislature  of  any  British  possession 
of  British        to  wliicli  tliis  Act  cxtcnds  may  modify  or  add  to 
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any  of  the  provisions  of  this  Act  in  its  application        §  27. 
to    the   possession,    but,    except   so   far   as    such 


modifications  and   additions  relate  to   procedure  supplemental 
and  remedies,  tliey  shall  apply  only  to  works  the  legislation. 
authors  whereof  were,  at  the  time  of  the  making 
of  the  work,  resident  in  the  possession,  and  to 
works  first  published  in  the  possession- 

28.  His  Majesty  may,  by  Order  in  Council,  Appiicationto 
extend  this  Act  to  any  territories  under  his  pro-  P^ot^^*^^^*^^- 
tection  and  to  C3'prus,  and,  on  the  making  of  any 
such  Order,  this  Act  shall  subject  to  the  provisions 
of  the  Order  have  effect  as  if  the  territories  to 
which  it  applies  or  Cyprus  were  part  of  His 
Majesty's  dominions  to  which  this  Act  extends. 


British 
possessions. 


The  application  of  the  existing  law  to  the  British  Application  of 
dominions  is  as  follows  (a):— The  Act  of  1842  relating  *5lut?  *° 
to  books  extends  throughout  the  British  dominions,  and 
the  rights  and  remedies  conferred  by  the  Act  are  not 
affected  by  any  Colonial  legislation,  except  in  so  far  as 
anj'  British  possession  may  have  passed  an  Act  or  Ordi- 
nance relating  to  works  first  published  in  such  possession. 
The  Act  of  1862  relating  to  artistic  works,  although  it 
protects  works  produced  anywhere  in  the  British 
dominions,  protects  them  only  in  the  United  Kingdom. 
Artistic  works,  as  such,  can  only  obtain  protection  in  a 
British  possession  under  a  local  Act  or  Ordinance.  The 
Acts  relating  to  engravings,  and  probably  that  relating  to 
sculpture,  are  also  confinod  in  their  operation  to  the  United 
Kingdom.  Paintings,  drawings,  photographs  and  en- 
gravings, which  are  published  bound  up  in  a  book,  are, 
however,  protected  under  the  Act  of  1842  relating  to 
books,  and  in  this  way  copyright  may  be,  and  is  very 
frequently,  secured  throughout  the  British  dominions  in 
all  classes  of  artistic  work  Avhich  can  be  reproduced  in 
the  flat. 

(ff)  Ante,  p.  3. 
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§  28.  The  application  of  the  new  Act  to  the  British  dominions 

"~~         "  will  be  as  follows:  — 

The  Act  will  be  in  force  in — 

(1)   The  United  Kingdom; 

'(2)  All  British  j^ossessions  other  than  self-governing- 
dominions  (subject  to  the  right  of  a  British 
possession  to  jDass  supplemental  legislation 
relating  to  (i)  procedure  and  remedies, 
(ii)  works  of  authors  resident  in  such  pos- 
sessions, (iii)  works  first  published  in  such 
possession) ; 

(3)  Self-governing     dominions     (that    is     to    say, 

Canada,  Australia,  New  Zealand,  South 
Africa  and  Newfoundland)  which  shall,  by 
their  legislature,  declare  the  Act  to  be  in  force 
within  their  territory  (subject  to  the  right 
of  supjslemental  legislation  as  above); 

(4)  Protectorates,    including  C}-prus,  to  which  the 

Act  may  be  extended  by  Order  in  Council. 
The  principal  changes  in  the  law  will  therefore  be — 

(1)  The   substitution  in  the  case  of  artistic  works 

of  direct  protection  throughout  the  dominions 
in  lieu  of  the  present  indirect  protection  under 
the  Literary  Copyright  Act; 

(2)  The  grant  of  complete  legislative  freedom  to  the 

self-governing  dominions,  with  power  to 
tliem  to  exclude  authors  resident  in  Great 
Britain  from  any  rights  in  their  territory, 
or  to  grant  rights  subject  to  manufacturing 
clauses  or  other  conditions; 

(3)  Tbe  grant  to  other  British  possessions  of  larger 

powers  of  supplemental  legislation. 

The  position  of  the  self-governing  dominions  under 
tbe  Act  is  as  follows:  — 

A  self-governing  dominion  may  adopt  one  of  three 
courses — 

(i)  It  may  adopt  the  Act,  thereby  renouncing  for 
tlie  time  being  its  power  of  independent  legis- 
lation; 
(ii)  It  may  acquire  the  full  benefit  of  the  Act 
throughout  the  rest  of  the  British  dominions 
if,    by   its'  own   independent   legislation,    it 
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grants  to  British  subjects  and  residents  in  the  §  28. 
British  dominions  generally,  rights  "  identi- 
cal  with  those  conferred  by  the  xVct."  Such 
rights  may  be  deemed  identical  notwithstand- 
ing that  they  differ  as  regards  (a)  nature  of 
remedies,   (b)  restrictions  on  importation. 

This  provision  as  regards  importation  will, 
subject  to  the  approval  of  the  Secretary  of 
State,  enable  a  self-governing  dominion  to  get 
rid  of,  or  modify,  sect.  14,  in  other  Avords,  to 
admit  foreign  reprints  of  books  first  pub- 
lished in  the  United  Kingdom  either  with  or 
without  some  provision  for  collecting  royal- 
ties for  the  benefit  of  the  author.  On  the 
other  hand,  a  self-governing  dominion  may, 
while  taking  the  full  benefit  of  the  Act  in 
the  United  Kingdom,  prohibit  the  importa- 
tion into  the  dominion  of  a,ny  book  not 
printed  in  the  dominion,  thus  preventing  the 
author  in  the  United  Kingdom  from  reaping 
any  benefit  from  his  copyright  in  the 
dominion  .without  going  to  the  expense  of 
reprinting  his  book  there.  These  are  the  pos- 
sibilities of  the  clause.  Its  main  object,  no 
doubt,  is  to  enable  a  self-governing  colony 
to  introduce  legislation  similar  to  the  Fisher 
Act  in  Canada,  under  which  it  is  provided 
that,  if  in  the  case  of  books  first  published 
in  the  British  dominions  outside  Canada,  a 
licence  to  reproduce  the  work  in  Canada  has 
been  granted,  copies  printed  outside  Canada 
shall  not  be  imported  without  the  written  con- 
s.ent  of  the  licensee. 

It  wall  be  observed  that,  in  the  case  of  the 
works  ,of  colonial  authors  and  a  licence  being 
granted  to  a  publisher  in  the  United  King- 
dom, that  publisher  gets  no  protection  against 
the  importation  of  the  colonial  edition  (?>). 
(iii)  It  may  treat  with  the  United  Kingdom  for  re- 
ciprocal protection  in  the  same  way  as  if  it 


{b}  Ante,  p.  109. 
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§  28.  was  a  foreign  country,  and  if  adequate  pru- 

tection   is  granted  in  the    dominion    to    the 

works  of  British  subjects  generally,  an  Order 
in  Council  may  extend  the  benefit  of  the  Act 
or  any  jDart  thereof,  and  with  or  without  con- 
ditions, to  works  first  produced  in  the 
dominion. 

It  will  be  observed,  however,  that  a  self- 
governing  dominion  will  be  in  a  stronger 
position  than  a  foreign  country,  in  that 
sect.  23  is  not  applicable,  and  however  harshly 
authors  of  the  United  Kingdom  may  bo 
treated  in  a  self-governing  dominion,  the 
Crown  has  no  power,  as  in  the  case  of  a  foreign 
country,  to  exclude  works  first  produced  in  the 
dominion  from  acquiring  copyright  under  the 
Act  by  simultaneous  j)ublication  in  the 
dominion,  and  within  the  limits  of  the  Act. 
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PART  II. 


works. 


INTERNATIONAL  COPYRIGHT. 

29.— (1)  His  Majesty  may,  by  Order  in  §29- 
Council,  direct  that  this  Act  (except  such  parts.  Power  to 
if  any,  thereof  as  may  be  sj^ecified  in  the  Order)  to  foreign 
shall  apply — 

(a)  to  works  first  published  (a)  in  a  foreign 

country  to  which  the  Order  relates, 
in  like  manner  as  if  they  were  first 
published  within  the  parts  of  His 
Majesty's  dominions  to  which  this 
Act  extends  (b) ; 

(b)  to  literary,  dramatic,  musical,  and  artistic 

works,  or  any  class  thereof,  the  authors 
whereof  were  at  the  time  of  the  making 
of  the  work  subjects  or  citizens  of  a 
foreign  country  to  which  the  Order 
relates,  in  like  manner  as  if  the  authors 
were  British  subjects  (c)  ; 

(c)  in  respect  of  residence  (a?)  in  a  foreign 

country  to  which  the  Order  relates,  in 
like  manner  as  if  such  residence  were 
residence  in  the  parts  of  His  Majesty's 
dominions  to  which  this  Act  extends : 


(«)  Sects.  1  (3),  35  (2),  (3). 

{b)  Sect.  1  (1)  (a). 

(c)  Sect.  1  (1)  (b). 

{d)  Sects.  35  (4),  21,  19  (1). 
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§29(1).    and  thereupon,  subject  to  the  provisions  of  this 
Part  of  this  Act  and  of  the  Order,  this  Act  shall 
apply  accordingly  : 
Provided  that  — 

(i)  before  making  an  Order  in  Council  under 
this  section  in  respect  of  any  foreign 
country  (other  than  a  country  with 
which  His  Majesty  has  entered  into  a 
convention  relating  to  copyright),  His 
Majesty  shall  be  satisfied  that  that 
foreign  country  has  made,  or  has 
undertaken  to  make,  such  provisions, 
if  any,  as  it  appears  to  His  Majesty 
expedient  to  require  for  the  protection 
of  works  entitled  to  copyright  under 
the  provisions  of  Part  I.  of  this  Act ; 

(ii)  the  Order  in  Council  may  provide  that 
the  term  of  copyright  within  such 
parts  of  His  Majesty's  dominions  as 
aforesaid  shall  not  exceed  that  con- 
ferred by  the  law  of  the  country  to 
which  the  Order  relates; 

(iii)  the  provisions  of  this  Act  as  to  the 
delivery  of  copies  of  books  (e)  shall 
not  apply  to  works  first  published  in 
such  country,  except  so  far  as  is  pro- 
vided by  the  Order ; 

(iv)  the  Order  in  Council  may  provide  that 
the  enjoyment  of  the  rights  conferred 
by  this  Act  shall  be  subject  to  the 

{e)  Sect.  15. 
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accomplislmient    of    such    conditions     §29(1). 
and  formalities  (if  any)   as  may  be 
prescribed  by  the  Order  ; 

(v)  in  applying-  the  provision  of  this  Act  as 
to  ownership  of  copyright  (/)  the 
Order  in  Council  may  make  such 
modifications  as  appear  necessary 
having  regard  to  the  law  of  the 
foreign  country  ; 

(vi)  in  applying  the  provisions  of  this  Act  as 
to  existing  works  (^)  the  Order  in 
Council  may  make  such  modifications 
as  appear  necessary,  and  may  provide 
that  nothing  in  these  provisions  as  so 
applied  shall  be  construed  as  reviving 
any  right  of  preventing  the  production 
or  importation  of  any  translation  in 
any  case  where  the  right  has  ceased 
by  virtue  of  section  five  of  the  Inter-  ^9  &  5o  Vict. 

•^    .  .  c.  33. 

national  Copyright  Act,  1886  [h). 
(2)  An  Order  in  Council  under  this  section  may 
extend   to    all   the    several    countries   named    or 
described  therein. 

30. — (1)  An  Order  in  Council  under  this  Part  AppUcation 
of   this   Act    shall    apply    to    all   His    Majesty's  to  British 
dominions   to  which  this   Act   extends  (/)  except  p°^^^®®^°°^- 
self-governing  dominions  and  any  other  possession 
specified  in  the  Order  with  respect  to   which  it 


(/)  Sect.  5. 

[g)  Sect.  24. 

(A)  49  &  50  Vict.  c.  33. 

(!)  Sects.  25  (1),  26  (1),  27,  28,  35  (1)  ("  Self -governing  dominion"). 
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a). 


Summary  of 
existing  law 
relating  to 
international 
copyrigiit. 


appears  to  His  Majesty  expedient  that  the  Order 
should  not  apply. 

(2)  The  Governor  in  Council  of  any  self- 
governing  dominion  to  which  this  Act  extends 
nia}",  as  respects  that  dominion,  make  the  like 
Orders  as  under  this  Part  of  this  Act  His  Majesty 
in  Council  is  authorised  to  make  with  respect  to 
His  Majesty's  dominions  other  than  self -governing 
dominions,  and  the  provisions  of  this  Part  of  this 
Act  shall,  with  the  necessary  modifications,  apply 
accordingly. 

(3)  Where  it  appears  to  His  Majesty  expedient 
to  except  from  the  provisions  of  any  Order  any 
part  of  his  dominions  not  being  a  self-governing 
dominion,  it  shall  be  lawful  for  His  Majesty  by 
the  same  or  any  other  Order  in  Council  to  declare 
that  such  Order  and  this  Part  of  this  Act  shall 
not,  and  the  same  shall  not,  apply  to  such  part, 
except  so  far  as  is  necessary  for  preventing  any 
prejudice  to  an}?-  rights  acquired  previously  to  the 
date  of  such  Order. 

Under  existing  la\^•  the  works  of  foreigners,  if  lirst 
produced  in  a  foreign  country  (named  in  an  Order  in 
Council  made  under  the  International  Copyright  Act), 
are  p)rotected  throughout  the  British  dominions  in  the 
same  manner  as  if  they  had  been  first  produced  in  the 
United  Kingdom,  subject,  however,  to  the  following 
modifications:  — 

(a)  No    condition  or  formality   (such  as  registration, 

name  and  date  on  engraving,  notice  of  reserva- 
tion on  music)  prescribed  by  the  law  of  this 
country  need  be  complied  with; 

(b)  The  work  for  which  protection  is  claimed  must  be 

the  subject-matter  of  copyright  in  the  country 
of  origin,  and  the  copyright  in  that  country  must 
not  have  expired; 


Inteenational  Copyright.  157 

(c)  The  act  complained  of  must  be  such  that  it  would     §§  29,  30. 

constitute    an  infringomont  in  the  country  of        

origin; 

(d)  AH  conditions  and  formalities  required  by  the  law 

of  the  country  of  origin  must  have  been  com- 
plied with; 

(e)  In  the  case  of  books  and  dramatic  ]3ieces,  if  a  com- 

plete authorised  English  translation  has  not 
been  published  in  the  United  Kingdom  within 
ten  years  from  the  date  of  first  publication  in 
the  country  of  origin,  the  right  of  publishing  or 
performing  an  English  translation  becomes  free; 

(f )  English  newspapers,  provided  they  acknowledge  the 

source,  may,  without  j^ermission,  reprint  from 
foreign  newspajDers  (1)  all  articles  of  political 
discussion;  (2)  any  other  articles,  unless  the  re- 
production is  prohibited  by  a  conspicuous 
notice; 

(g)  Authors  of  non-treaty  States  may  bo  excluded  from 

the  right  to  acquire  copyright  by  first  publica- 
tion in  a  foreign  country  named  in  the  Order; 
or  the  publishers  of  their  works  may  be  sub- 
stituted for  the  author  as  the  person  in  whose 
name  proceedings  must  be  taken. 

Before  making  any  Order  under  the  International 
Copyright  Acts,  His  Majesty  must  be  satisfied  that  the 
foreign  country  or  countries  nameel  in  the  Order  will  give 
adequate  protection  to   British  works  in  that  country. 

Under  the  Act  an  Order  of  the  King  in  Council  Avill,  Effect  of 
subject  to  the  provisoes  in  clause  29,  operate  to  protect  OounciTunder 
foreign  works  as  if   the  foreign  country  named    in   the  the  Act. 
Order  was  a  part  of  the  British  dominions  to  which  the 
Act  extends:  the  Order  of  the  King  in  Council  will  not, 
however,   protect  foreign    works    in    the    self-governing 
dominions    whether    such    dominions    have    or    have    not 
adopted   the    Act.      Each   self -governing  dominion   may 
decide  for  itself  the  question  of  international  copyright 
in  so  far  as  the  rights  of  foreign  autliors  in  that  dominion 
are  concerned. 

The  principal  alterations  in  the  law  of  international  Summary  of 

COpvright    will  be—  alterations  in 

(1)   Complete  freedom  to  the  self-governing  elominions  iuternational 

copyright. 
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SS  29  30  to   grant  or  Avithhold  protection  as  tlioy  think 

^ — '—  fit; 

(2)  Protection  will  be  granted  to  foreign  works  irre- 

spective of  the  question  Avhether,  and  to  Avhat 
,extent,  if  any,  such  works  are  protected  in  the 
country  of  origin  i subject,  however,  to  the 
power  of  the  Crown  to  provide,  with  regard  to 
an}^  particular  foreign  country  to  which  an 
Order  relates,  that  the  term  of  copyright  in  this 
country  shall  not  exceed  the  term  conferred  by 
the  law  of  the  country  of  origin) . 

(3)  The  j)erformance  of  the  conditions  and  formali- 

ties required  by  the  law  of  the  country  of  origin 
Avill  not  be  a  condition  precedent  to  the  enjoy- 
ment of  the  right  here;  but  the  Crown  inay, 
with  regard  to  any  particular  foreign  country, 
prescribe  specific  conditions  or  formalities  to  be 
observed  as  a  condition  precedent  to  protection. 

(4)  Foreign   works  will  enjoy  an  exclusive  translat- 

ing right  for  the  full  term  of  the  copyright,  and 
the  printing  of  an  authorised  translation  in  this 
country,  within  ten  years  of  'first  jDublication, 
will  no  longer  be  a  condition  precedent. 

(5)  English  newspapers  Avill  no  longer  be  entitled  to 

copy  articles  from  foreign  newspapers  without 
express  j^ermission. 
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PART  III. 

Supplemental  Provisions. 

31.  No  person  shall   be  entitled  to  copyright       §  31. 
or  any   similar  right  in  any  literary,  dramatic,  Abrogation 
musical,   or  artistic  work,  whether  published  or  law  rights. 
unpublished,  otherwise  than  under  and  in  accord- 
ance with  the  provisions  of  this  Act,  or  of  any 
other  statutory  enactment  for  the  time  being  in 
force,  but  nothing   in  this  section  shall  be  con- 
strued as  abrogating  any  right  or  jurisdiction  to 
restrain  a  breach  of  trust  or  confidence. 

As    statutory    coj)jrig'lit    will    subsist    in    all    works,  Common 
whether  ijublished  or  unpublished,  there  is  no  necessity         "^^^^ 
for  ,a  concurrent  common  law  right  in  uniDublishcd  w^orks.  by  statutory 
The  result,  however,  of  the  total  abrogation  of  common  right. 
law  rights  is  to  weaken  to  a  certain  extent  the  protection 
afforded  to  unpublished  works — 

(1)  The  statutory  remedies  being  substituted  for  the 

common  law  remedies,  the  right  to  proceed 
against  jDersons  in  possession  of  or  dealing  with 
infringements  is  considerably  restricted. 

(2)  Although    literary,   dramatic,  and  musical  works 

and  engravings  will  be  protected  in  perpetuity 
until  publication,  drawings,  paintings  and 
photographs,  although  unpublished,  will  not  be 
protected  after  the  expiration  of  life  and  fifty 
years,  or  in  the  case  of  photographs,  fifty  years 
from  the  making  of  the  negative. 

The  concluding  words  were  inserted  on  the  report  stage 
in  the  House  of  Lords  so  as  to  make  it  clear  that  the 
abrogation  of  common  law  rights  only  applies  to  the 
common    law  proprietary  right.      The  right  to  proceed 
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§  31.  against  jJorsons  who  deal  with  a  work  in  breach  of  con- 
tract,  trust,  or  confidence,  is  left  intact.  This  will  enable 
proceedings  to  be  brought,  irrespective  6t  copyright,  to 
restrain  the  jDublication  of  private  photographs,  notes  of 
private  lectures,  letters  written  between  corresjDondeuts 
in  confidential  relationship  to  one  another,  manuscripts 
of  books  or  plays  lent  for  private  use  or  submitted  to 
a  publisher  or  stage  manager  for  perusal,  and  similar 
works  not  intended  for  publication.  It  will  have  to  be 
shown,  however,  in  each  case,  that  the  defendant  was 
either  iiimself  guilty  of  the  breach  of  contract,  trust,  or 
confidence  .alleged,  or  that  he  knowingl}^  took  advantage 
of  some  breach  of  contract,  trust,  or  confidence  ou  the 
part  of  another. 


Provisions  as 
to  Order 
in  Council. 


32. — (1)  His   Majesty  in   Council  may  make 


Orders   for    altering,   revokin 


C,   or  vai 


ymg  any 


Order  in  Council  made  under  this  Act,  or  under 
any  enactments  repealed  by  this  Act,  but  any 
Order  made  under  this  section  shall  not  affect 
prejudicially  any  rights  or  interests  acquired  or 
accrued  at  the  date  when  the  Order  comes  into 
operation,  and  shall  provide  for  the  protection  of 
such  rights  and  interests. 

(2)  Every  Order  in  Council  made  under  this 
Act  shall  be  published  in  the  London  Gazette  and 
shall  be  laid  before  both  Houses  of  Parliament  as 
soon  as  may  be  after  it  is  made,  and  shall  have 
effect  as  if  enacted  in  this  Act. 


Saving  of 
university 
copyright. 
15  Geo.  3. 
c.  53. 


33.  Nothing  in  this  Act  shall  deprive  any  of 
the  universities  and  colleges  mentioned  in  the 
Copyright  Act,  1775,  of  any  copyright  they 
already  possess  under  that  Act,  but  the  remedies 
and  penalties  for  infringement  of  any  such  copy- 
right shall  be  under  this  Act  and  not  under  that 
Act. 
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The  Copyright  Act,  1775,  was  passed  in  order  to  pro-        s  33. 
tect    the    Universities    of    Oxford    and    Cambridg'o,    the   — 


Scottish  Universities,  and  the  Colleges  of  Eton,'  West-  uS^rsity 
minster  and  Winchester  from  the  decision  in  Donaldson  copyright. 
V.  Beckett  (a),  which  was  to  the  effect  that,  since  the  pass- 
ing of  the  Statute  of  Anne,  there  was  no  copyright  in  a 
published  book  after  the  expiration  of  the  ^^criod  of 
statutory  copyright.  The  Act  granted  a  perpetual  copy- 
right in  any  book  which  might  be  "  bequeathed  or  other- 
wise given"  to  one  of  the  above-named  Universities  or 
Colleges.  As  a  condition  precedent  to  the  enjoyment 
of  the  right,  the  book  for  which  the  privilege  is  claimed 
must  have  been  registered  at  Stationers'  Hall  Avithin  two 
months  after  the  time  when  the  bequest  or  gift  of  the 
copyright  became  known  to  the  Vice-Chancellor  of  the 
University,  or  head  of  the  College.  The  privilege  is  also 
conditional  upon  the  book  continuing  to  be  printed  only 
within  the  University  or  College,  and  for  its  sole  benefit 
and  .advantage. 

In  so  far  as  any  perpetual  copyright  has  already  been  Universitj- 
acquired   and   subsists   at   the   date   of   the   Act   coming  copyright 
into  operation,  it  will  continue  as  a  perpetual  right,  sub-  ^(.^'^     ^ 
ject    to  the  same   conditions  as  to  printing   within  the 
university   ,or  college  precincts  as  before.      The  special 
remedy  in  respect  of  infringement,  which  was  given  by 
the  Act  of  1775,  that  is  to  say,  a  right  to  recover  one 
penny  for  every  sheet  found  in  the  custody  of  the  in- 
fringer,   is  taken  away,  and  the  ordinary  remedies  for 
infringement   of  copyright  are  substituted. 

Inasmuch  as  the  Act  of  1775  will  be  repealed,  no  per- 
petual copyrights  can  be  created  after  the  new  Act  comes 
into  force,  and  bequests  or  gifts  to  the  universities  or 
colleges  will,  in  the  future,  carry  no  more  than  the  period 
of  copyright  then  belonging  to  the  author  or  other 
assignor  of  the  copyright. 

34.   There  shall  continue   to  be  charged  on,  Saving  of 
and  paid  out  of,  the  Consolidated  Fund  of  the  toSain**^ 
United  Kingdom  such   annual    compensation    as  ^  ^^™^" 
was   immediately  before  the    commencement   of 
this  Act   payable  in   pursuance   of   any  Act   as 

{a}  (1774),  2  Bro.  P.  C.  129  ;  Cob.  Pari.  Hist.  VoL  17,  p.  954. 
M.  M 
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§  34.        compensation    to    a  libraiy   for    the   loss   of    the 
right  to  receive  gratuitous  copies  of  books : 

Provided  that  this  compensation  shall  not  be 
paid  to  a  library  in  any  year,  unless  the  Treasury 
are  satisfied  that  the  compensation  for  the  pre- 
vious year  has  been  applied  in  the  purchase  of 
books  for  the  use  of  and  to  be  preserved  in  the 
library. 

Under  54  Geo.  III.,  there  were  in  all  eleven  libraries 
which  were  entitled  to  a  free  copy  of  every  published 
book.  In  1836  an  Act  was  passed  which  reduced  the 
number  to  five,  that  is,  those  which  at  present  enjoy  the 
right,  and  as  compensation  to  those  which  were  deprived 
of  the  right,  it  was  enacted  that  the  Treasury  might  from 
time  to  time  pay  out  of  the  Consolidated  Fund  an  annual 
sum  equal  to  the  average  annual  value  of  the  books  re- 
ceived by  each  such  library  during  the  three  years  ending 
June  30,  1836.  The  bodies  so  entitled  to  compensation 
are  Sion  College,  the  four  Universities  of  Scotland,  and 
the  King's  Inns,  Dublin.  The  object  of  this  section  is 
to  pr&serve  the  right  of  these  bodies  to  compensation. 

interpreta-  35, — H)  In  this  Act,  uulcss  the  contcxt  other- 

tion.  .  . 

Wise  requires, — 

''  Literary  work"  includes  maps,  charts,  plans, 
tables,  and  compilations ; 

"  Dramatic  work"  includes  any  piece  for  reci- 
tation, chore ogmphic  work  or  entertain- 
ment in  dumb  show,  the  scenic  arrangement 
or  acting  form  of  which  is  fixed  in  writing 
or  otherwise,  and  any  cinematograph  pro- 
duction where  the  arrangement  or  acting 
form  or  the  combination  of  incidents 
represented  give  the  work  an  original 
character ; 

''Artistic  work*'   includes  works  of  painting, 
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drawing,  sciil})tiire  and  artistic  craftsman-     §  35  (1). 
ship,  and  architectural   works   of   art  and 
engravings  and  pliotographs ; 

^'  Work  of  sculpture  "  includes  casts  and 
models ; 

^'  Architectural  work  of  art  "  means  any 
building  or  structure  having  an  artistic 
character  or  design,  in  respect  of  such 
character  or  design,  or  any  model  for 
such  building  or  structure,  provided  that  the 
protection  afforded  by  this  Act  shall  be 
confined  to  the  artistic  character  and  do- 
sign,  and  shall  not  extend  to  processes  or 
methods  of  construction ; 

^'Engravings"  include  etchings,  lithographs, 
wood-cuts,  prints,  and  other  simihir  works, 
not  being  photograplis  ; 

^'  Photograph "  includes  photo-lithograph  and 
any  work  produced  by  any  process  analo- 
gous to  photograj)liy ; 

"  Cinematograph  "  includes  any  work  produced 
by  any  process  analogous  to  cinemato- 
graphy ; 

"  Collective  work"  means — 

(a)  an     encyclopsedia,     dictionary,     year 
book,  or  siniilar  work  ; 

(b)  a   newspaper,    review,    magazine,    or 
similar  periodical ;  and 

(c)  any  work  written  in  distinct  parts  by 

different  authors,  or  in  which  works 
or  parts  of  works  of  different  authors 
are  incorporated ; 

AT  o 
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§  35  (1).  ''  Infringing,"  when  applied  to  a  copy  of  a 
work  in  whicli  copyright  subsists,  means 
any  copy,  including  any  colourable  imita- 
tion, made,  or  imported  in  contravention 
of  the  provisions  of  this  Act ; 
"Performance"  means  any  acoustic  repre- 
sentation of  a  work  and  any  visual  repre- 
sentation of  any  dramatic  action  in  a 
work,  including  such  a  representation 
made  by  means  of  any  mechanical  instru- 
ment ; 
'^  Delivery,"  in  relation  to  a  lecture,  includes 
delivery  by  means  of  any  mechanical 
instrument ; 
''  Plate  "  includes  any  stereotype  or  other  plate, 
stone,  block,  mould,  matrix,  transfer,  or 
negative  used  or  intended  to  be  used  for 
printing  or  reproducing  copies  of  any 
work,  and  any  matrix  or  other  appliance 
by  which  records,  perforated  rolls  or  other 
contrivances  for  the  acoustic  representa- 
tion of  the  work  are  or  are  intended  to  be 
made ; 
"  Lecture  '*     includes     address,     speech,     and 

sermon ; 
"  Self-governing   dominion"    means   the    Do- 
minion of  Canada,  the  Commonwealth  of 
Australia,  the  Dominion  of  New  Zealand, 
the  Union  of  South  Africa,  and  Newfound- 
land. 
(2)  For  the  purposes  of  this  Act  (other  than 
those  relating  to  infringements  of  copyright),  a 
work   shall   not  be  deemed  to  be   published  or 
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performed  in  public,  and  a  lecture  shall  not  be     §  35  (2). 
deemed  to  be  delivered  in  public,  if  published, 
performed  in  public,  or  delivered  in  public,  with- 
out the  consent  or  acquiescence  of  the  author,  his 
executors  administrators  or  assigns. 

There  has  been  some  difference  of  judicial  opinion  as 
to  whether  a  work  published  without  the  consent  of  the 
author  or  his  representatives  ought  or  ought  not  to  be 
deemed  to  be  published  (a).  Sub-clause  (2)  of  this  clause 
is  inserted  to  remove  any  such  doubt,  but  it  is  probably 
in  accordance  with  existing  law. 

(3)  For  the  purposes  of  this  Act,  a  work  shall 
be  deemed  to  be  first  published  within  the  parts 
of  His  Majesty's  dominions  to  which  this  Act 
extends,  notwithstanding  that  it  has  been  pub- 
lished simultaneously  in  some  other  place,  unless 
the  publication  in  such  parts  of  His  Majesty's 
dominions  as  aforesaid  is  colourable  only  and  is 
not  intended  to  satisfy  the  reasonable  require- 
ments of  the  public,  and  a  work  shall  be  deemed 
to  be  published  simultaneously  in  two  places  if 
the  time  between  the  publication  in  one  such 
place  and  the  publication  in  the  other  place  does 
not  exceed  fourteen  days,  or  such  longer  period 
as  may,  for  the  time  being,  be  fixed  by  Order  in 
Council. 

Simultaneous  publication  within  and  without  the  limits 
of  the  copyright  statutes  has  always  been  deemed  to  b© 
"first  publication"  within  such  limits.  Under  existing 
law,  however,  publication,  in  order  to  be  simultaneous, 
must  be  on  the  same  day  as  publication  elsewhere.  Sub- 
sect.  (3)  gives  a  margin  of  fourteen  days  after  publication 


(a)  Macmillan  v.  Bent,  [1907]  1  Ch.  107. 
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§  35  (3).  abroad  ^^'itlu^  which  copyright  can  be  secured  bj^  pub- 
lication Avithin  the  limits  ol  the  Act.  Under  existing 
la\\  a  formal  publication  of  a  few  copies  at  an  excessive 
pricje  is  probably  sufficient  to  secure  copyright,  and  the 
provision  that  the  j)ublication  shall  be  such  as  to  satisfy 
the  reasonable  demands  of  the  pul)lie  -w-ill  oft'ect  an  altera- 
tion in  the  law. 

(-1)  Where,  in  the  case  of  an  unpublished  work, 
the  making  of  a  work  has  extended  over  a  con- 
siderable period,  the  conditions  of  this  Act  con- 
ferring copyright  sliall  be  deemed  to  have  been 
complied  with,  if  the  author  was,  during  any  sub- 
stantial part  of  that  period,  a  British  subject  or 
a  resident  within  the  parts  of  His  Majesty's 
dominions  to  which  this  Act  extends. 

Sub-sect.  (4  is  consequential  ujaon  making  the  pro- 
tection of  unpublished  works  depend  upon  the  nationality 
or  place  of  residence  of  the  author.  It  will  remove  a 
doubt  which  now  exists  under  the  similar  provisions  of 
the  Fine  Arts  Copyright  Act,  1862. 

(5)  For  the  purposes  of  the  provisions  of  this 
Act  as  to  residence,  an  author  of  a  work  shall  be 
deemed  to  be  a  resident  in  the  parts  of  His 
Majesty's  dominions  to  which  this  Act  extends 
if  he  is  domiciled  within  any  such  part. 

Sub-sect.  (5)  is  not  intended  to  be  a  definition  of 
"  resident,"  but  it  is  so  worded  as  to  give  that  imiDression. 
The  meaning  of  the  paragraph  would  bo  clearer  if  it 
ran :  — 

"For  the  purjjoses  of  the  ])rovisions  of  this  Act  as 
to  residenoe,  an  author  of  a  work  who  is  domiciled  in  any 
part  of  His  Majesty's  dominions  to  which  this  Act  ex- 
tends, shall  bo  deemed  to  bo  a  resident  within  such  part." 

Repeal.  36.   Subject  to  the  provisions  of  this  Act,  tlie 

enactments  mentioned  in  the  Second  Schedule  to 
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this  Act  are  hereby  repealed  to  the  extent  speci-       §  36. 
tied  in  the  third  cohunn  of  that  schedule : 

Provided  that  this  repeal  shall  not  take  effect 
in  any  part  of  His  Majesty's  dominions  until  this 
Act  comes  into  operation  in  that  part. 

37.— (1)  This  Act  may  be  cited  as  the  Copy- 
right Act,  1911. 

(2)   This  Act  shall  come  into  operation — 

(a)  in  the  United  Kingdom,  on  the  first  day 

of  July  nineteen  hundred  and  twelve 
or  such  earlier  date  as  may  be  fixed 
by  Order  in  Council ; 

(b)  in  a   self-governing   dominion  to   which 

this  Act  extends,  at  such  date  as  may 
be  fixed  by  the  Legislature  of  that 
dominion  ; 

(c)  in  the  Channel  Islands,  at  such  date  as 

may  be  fixed  by  the  States  of  those 
islands  respectively ; 

(d)  in  any  other  liiitish  possession  to  which 

this  Act  extends,  on  the  proclamation 
thereof  within  the  possession  by  the 
Governor. 
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SCHEDULES. 

;Section24.  FIEST    SCHEDULE. 

Existing  Eights. 


Existing  Right.  i  Substituted  Right. 


I'/i)  1)1  the  case  of  Works  other  than  Dramatic  ami  Musical  Works. 
Copyright.  |  Copyright  as  defined  by  this  Act.* 

[b)   In  the  case  of  Musical  and  Drnniatic  Works. 
Both  copyright  and  performing     Copyright  as  defined  by  this  Act.* 

right. 

Copyright,  but  not  performing     Copyright  as  defined  by  this  Act,  except 

right.  the  sole  right  to  perform  the  work  or 

any  substantial  part  thereof  in  public. 

Performing  right,  but  not  copy-     The  sole  right  to  perform  the  work  in 

right.  public,   but  none  of  the  other  rights 

comprised  in  copyright  as  defined  by 

this  Act. 


For  the  purposes  of  this  Schedule  the  follomng'  expres- 
sions, where  used  in  the  first  cokiinn  thereof,  have  the 
following-  meanings:  — 

"  Copyright,"  in  the  case  of  a  work  which  according  lo 
the  law  in  force  immediately  before  the  commence- 
ment of  this  Act  has  not  been  published  before  that 
date  and  statutory  copyright  wherein  depends  on 
publication,  includes  the  right  at  common  law  (if 
any;  to  restrain  publication  or  other  dealing  with 
the  work; 

"  Performing-  right,"  in  the  case  of  a  work  which  has  not 
been  performed  in  public  before  the  commencement 
of  this  Act,  includes  the  right  at  common  law  (if 
any)  to  restrain  the  performance  thereof  in  public. 


*  In  the  case  of  an  essay,  article,  or  portion  forming  part  of  and  first 
published  in  a  review,  magazine,  or  other  periodical  or  work  of  a  like 
nature,  the  right  shall  be  subject  to  any  right  of  publishing  the  essay, 
article,  or  portion  in  a  separate  form  to  which  the  author  is  entitled  at 
the  commencement  of  this  Act,  or  would,  if  this  Act  had  not  been  passed, 
haTe  become  entitled  under  section  eighteen  of  the  Copyright  Act,  1842. 


Schedules. 
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SECOND   SCHEDULE. 

Enactments  Eepealed. 


Section 


Session  and  Chajiter . 

8  Geo.  2.  c.  13   ,. 

7  Geo.  3.C.  38   .. 

15  Geo.  3.  c.  53  ,. 
17  Geo.  3.  c.  57  . . 
54  Geo.  3.  0.  56   . . 

3  &  4  Will.  4.C.  15 

5  &  G  Will.  4.  c.  Go 

6  &  7  Will.  4.  c.  59 

6&7Will.  4.C.  110 
5  &  6  Vict.  c.  45., 

7  &  8  Vict.  c.  12.. 

10  &  11  Vict.  c.  95 
15  &  16  Vict.  c.  12 

25  &  26  Vict.  c.  68 


38  &  39  Vict.  c.  12 

39  &  40  Vict.  c.  36 

45  &  40  Vict.  c.  40 
49  &  50  Vict.  c.  33 

51  &  52  Vict.  c.  17 

52  &  53  Vict.  c.  42 

6  Edw.  7.  c.  36    .. 


Short  Title  and  Extent  of  Repeal, 


The  Engraving  Copyright  Act,  1734,  The  whole 
Act. 

The  Engraving  Copyright  Act,  1767.  The  whole 
Act. 

The  Copyright  Act,  1775.     The  whole  Act. 

The  Prints  Copyright  Act,  1777.     The  whole  Act. 

The  Sculpture  "Copyright  Act,  1814.  The  whole 
Act. 

The  Dramatic  Copyright  Act,  1833.  The  whole 
Act. 

The  Lectures  Copyright  Act,  1835.     The  whole  Act. 

The  Prints  and  Engravings  Copyright  (Ireland) 
Act,  1836.     The  whole  Act. 

The  Copyright  Act,  1836.     The  whole  Act. 

The  Copyright  Act,  1842.     The  whole  Act. 

The  International  Copyright  Act,  1844.  The  whole 
Act. 

The  Colonial  Copyright  Act,  1847.    The  whole  Act. 

The  International  Copyright  Act,  1852.  The  whole 
Act. 

The  Fine  Arts  Copyright  Act,  1862.  Sections  one 
to  six.  In  section  eight  the  words  "and  pur- 
suant to  any  Act  for  the  protection  of  copyright 
engravings,"  and  "  and  in  any  such  Act  as 
aforesaid."     Sections  nine  to  twelve. 

The  International  Copyright  Act,  1875.  The  whole 
Act. 

The  Cvistoms  Consolidation  Act,  1876.  Section 
forty-two,  from  "Books  wherein"  to  "such 
copyright  will  expire."  Sections  forty-four, 
forty-five,  and  one  hundred  and  fifty-two. 

The  Copyright  (Musical  Compositions)  Act,  1882. 
The  whole  Act. 

The  International  Copyright  Act,  1886.  The 
whole  Act. 

The  Copyright  (Musical  Compositions)  Act,  1888. 
The  whole  Act. 

The  Revenue  Act,  1889.  Section  one,  from 
"  Books  first  published  "  to  "as  provided  in  that 
section." 

The  Musical  Copyright  Act,  1906.  In  section  three 
the  words  "  and  which  has  been  registered  in 
accordance  with  the  provisions  of  the  Copyright 
Act,  1842,  or  of  the  International  Copyright  Act, 
1844,  which  registration  may  be  eftected  not- 
withstanding anything  in  the  International 
Copyright  Act,  1886." 
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APPENDIX. 

REVISED  CONVENTION  OF  BERNE. 

Signed  at  Berlin.  Sovonher  13,  1908. 


Article  1. 

The  Contracliug-  8tate.s  are  cuiistituted  into  an  Uuiun  for 
the  protection  of  the  rig-ht-;  of  authors  over  their  literary 
and  artistic  -works. 

Article  2. 

The  expression  ""  literary  and  artistic  Avorks  "  shall  include 
any  production  in  the  literary,  scientific  or  artistic  domain, 
whatever  may  be  the  mode  or  form  of  its  reproduction,  such 
as  books,  pamphlets,  and  other  Avritings;  dramatic  or 
dramatico-musical  -works,  choreographic  -works  and  panto- 
mimes, the  acting-  form  of  -which  is  fixed  in  -writing  or  other- 
wise; musical  compositions  Avith  or  Avithout  Avords;  A\orks 
of  design,  painting,  architecture,  sculpture,  engraving  and 
lithography;  illustrations,  geographical  charts;  plans, 
sketches,  and  plastic  Avorks  relative  to  geography,  topo- 
graphy, architecture  or  science . 

Translations,  adaptations,  arrangements  of  music  and 
other  reproductions  in  an  altered  form  of  a  literary  or  artistic 
Avork  as  AA'ell  as  collections  of  different  Avorks,  shall  be  pro- 
tected as  original  AVorks  Avithout  prejudice  to  the  rights  of 
the  author  of  the  original  work. 

The  contracting  countries  shall  bo  l»ound  to  make  pro- 
vision for  the  protection  of  the  abo\'e-mentioned  Avorks. 

Works  of  art  applied  to  industrial  purposes  shall  be  pro- 
tected so  far  as  the  domestic  legislation  of  each  country 
allows. 
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Article  3. 

The  present  Convention  shall  apply  to  photographic  works 
and  to  works  produced  by  a  process  analogous  to  photo- 
graphy. The  contracting  countries  shall  be  bound  to  make 
provision  for  their  protection. 

Article  4. 

Authors  who  are  subjects  or  citizens  of  any  of  the  countries 
of  the  Union  shall  enjoy  in  countries  other  than  the  country 
of  origin  of  the  work,  for  their  works,  whether  unpublished 
or  first  published  in  a  country  of  the  Union,  the  rights  which 
the  respective  law's  do  now  or  may  hereafter  grant  to  natives 
as  well  as  the  rights  specially  granted  by  the  present  Con- 
vention . 

The  enjoyment  and  the  exercise  of  these  rights  shall  not 
be  subject  to  the  performance  of  any  formality;  such  enjoy- 
ment and  such  exercise  are  independent  of  the  existence 
of  protection  in  the  country  of  origin  of  the  work.  Conse- 
quently, apart  from  the  express  stipulations  of  the  present 
Convention,  the  extent  of  protection,  as  well  as  the  means 
of  redress  secured  to  the  author  to  safeguard  his  rights, 
shall  be  governed  exclusively  by  the  laws  of  the  countrv 
where  protection  is  claimed. 

The  country  of  origin  of  the  work  shall  be  considered  to 
be:  in  the  case  of  unpublished  works,  the  country  to  which 
the  author  belongs;  in  the  case  of  published  Avorks,  the 
country  of  iirst  publication;  and  in  the  case  of  w'orks  pub- 
lished sinuiltaneously  in  several  countries  of  the  Union,  the 
country  the  laws  of  which  grant  the  shortest  period  of  pro- 
tection. In  the  case  of  works  published  simultaneously  in 
a  country  outside  the  Union  and  in  a  country  of  the  Union: 
the  latter  country  shall  be  considered  exclusively  as  the 
country  of  origin. 

By  published  Avorks  must  be  understood,  for  the  purposes 
of  the  present  Convention,  works  copies  of  which  are  issued 
by  a  publisher.  The  representation  of  a  dramatic  or 
dramatico-musical  work,  the  performance  of  a  musical  work, 
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the  exhibition  of  a  work  of  art,  and  the  construction  of  a 
work  of  architecture  shall  not  constitute  a  publication. 

Article  5. 

Authors  being-  subjects  or  citizens  of  one  of  the  countries 
of  the  Union  who  first  publish  their  works  in  another  country' 
of  the  Union  shall  have  in  this  latter  country  the  same  rights 
as  native  authors. 

Article  6. 

Authors  not  being  subjects  or  citizens  of  one  of  the 
countries  of  the  Union,  who  first  publish  their  works  in  one 
of  those  countries,  shall  enjoy  in  that  country  the  same  rights 
as  native  authors,  and  in  the  other  countries  of  the  Union 
the  rights  granted  by  the  present  Convention. 

Article  7. 

The  term  of  protection  granted  by  the  present  Convention 
shall  include  the  life  of  the  author  and  fifty  years  after  his 
death. 

Nevertheless,  in  case  such  term  of  protection  should  not 
be  uniformly  adopted  by  all  the  countries  of  the  Union,  the 
term  shall  be  regulated  by  the  law  of  the  country  where 
protection  is  claimed,  and  must  not  exceed  the  term  fixed 
in  the  country  of  origin  of  the  work.  Consequently  the 
contracting  countries  shall  only  be  bound  to  apply  the  pro- 
visions of  the  preceding  paragraph  in  so  far  as  such  pro- 
visions are  consistent  with  their  domestic  laws. 

For  photographic  Avorks  and  Avorks  produced  by  a  process 
analogous  to  photography,  for  posthumous  works,  for  anony- 
mous or  pseudonymous  works,  the  term  of  protection  shall 
be  regulated  by  the  law  of  the  country  where  protection  is 
claimed,  provided  that  the  said  term  shall  not  exceed  the 
term  fixed  in  the  country  of  origin  of  the  work. 

Article  8. 

The  authors  of  uniDublished  works,  being  subjects  or 
citizens  of  one  of  the  countries  of  the  Union,  and  the  authors 
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of  works  iirst  published  in  cnic  of  tliose  countries  shall  enjoj-, 
in  the  other  countries  of  the  Union,  during  the  whole  term 
of  the  right  in  the  orio-inal  work,  the  exclusive  right  of 
making  or  authorizing  a  traiislatimi  of  their  works. 

Art  J  CLE  9. 

Serial  stories,  talc;,  and  all  other  works,  Avhether  literary, 
scientific,  or  artistic,  whatever  their  ol^ject^  published  in  the 
newspapers  or  periodicals  of  one  of  the  countries  of  the 
Union  may  not  be  reproduced  in  the  other  countries  Aviihout 
the  consent  of  the  authors. 

With  the  exception  of  serial  stories  and  tales,  any  news- 
paper article  may  be  reproduced  by  another  newspaper  unless 
the  reproduction  thereof  is  expressly  forbidden.  Neverthe- 
less, the  source  must  be  indicated;  the  legal  consequences 
of  the  breach  of  this  obligation  shall  be  determined  by  the 
'  laws  of  the  country  Avhere  protection  is  claimed. 

The  protection  of  the  pre.se irt  Convention  shall  not  ap])h' 
to  news  of  the  day  or  to  miscellaneous  information  which  is 
simply  of  the  nature  of  items  of  news. 

Article  10. 

As  regards  the  liberty  of  extracting  portions  from 
literary  or  artistic  works  for  use  in  publications  destined 
for  educational  jiurposes,  or  having  a  scientific  character, 
or  for  clirestomathies  (selections  of  choice  passages  irom  an 
author  or  authors),  the  effect  of  the  legislation  of  each 
country  of  the  Union  and  of  special  Arrangements  existing- 
or  to  be  concluded,  between  them  is  not  affected  by  the 
present  Convention. 

Article  11. 

The  stipulations  of  the  present  Convention  shall  apply 
to  the  public  representation  of  dramatic  or  dramatico-musical 
works  and  to  the  i^ublic  performance  of  musical  works, 
whether  such  works  be  published  or  not . 

Authors  of  dramatic  or  dramatico-musical  works  shall  be 
protected  during  the  existence  of  their  right  over  the  original 
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work  against    the    unauthorized    public    representation    of 
translations  of  their  works. 

In  order  to  enjoy  the  protection  of  the  present  Article, 
authors  shall  not  be  bound  in  publishing-  their  works  to 
forbid  the  public  representation  or  performance  thereof. 

Article  12. 

The  following  shall  1)6  specially  included  among  the 
unlawful  reproductions  to  which  the  present  Convention 
applies:  Unauthorized  indirect  appropriations  of  a  literary 
or  artistic  work,  such  as  adaptations,  musical  arrangements, 
transformations  of  a  novel,  tale,  or  piece  of  poetry  into 
a  dramatic  piece  and  vice  versa,  &c.,  when  they  are  only 
the  reproduction  of  that  work,  in  the  same  form  or  in 
another  form,  without  essential  alterations,  additions,  or 
abridgments,  and  do  not  present  the  character  of  a  new- 
original  work. 

Article  13. 

The  authors  of  musical  works  shall  have  the  exclusive 
right  of  authorizing  (1)  the  adaptation  of  those  Avorks  to 
instruments  which  can  reproduce  them  mechanically;  (2)  the 
public  performance  of  the  said  w^orks  by  means  of  these 
instruments. 

Reservations  and   conditions  relating   to   the   application 
of  this  Article  may  be  determined  by  the  domestic  legislation 
of  each  country  in  so  far  as  it  is  concerned;  but  the  effect, 
of   any   such   reservations   and   conditions   will   be   strictly 
limited  to  the  country  which  has  put  them  in  force. 

The  provisions  of  paragraph  1  shall  not  be  retroactive, 
and  consequently  shall  not  be  applicable  in  any  country 
of  the  Union  to  works  which  have  been  lawfully  adapted 
in  that  country  to  mechanical  instruments  before  the  coming 
into  force  of  the  present  Convention. 

Adaptations  made  in  virtue  of  paragraphs  2  and  3  of  the 
present  Article,  and  imported  without  the  authority  of  the 
interested  parties  into  a  country  where  they  would  not  be 
lawful,  shall  be  liable  to  seizure  in  that  countrv. 


176  Appendix. 


Article  14. 


Authors  of  literary,  seientitio  or  artistic  works  shall  have 
the  exclusive  right  of  authorizing-  the  reproduction  and 
public  representation  of  their  Avorks  bj  cinematography. 

Cinematograph  productions  shall  be  protected  as  literary 
or  artistic  Avorks  if,  Ijy  the  arrangement  of  the  acting  form 
or  the  combinations  of  the  incidents  represented,  the  author 
has  given  the  work  a  personal  and  original  character. 

Without  prejudice  to  the  rights  of  the  author  of  the 
original  work  the  reproduction  by  cinematography  of  a 
literary,  scientific  or  artistic  work  shall  be  protected  as  an 
original  work. 

The  above  provisions  apply  to  reproduction  or  production 
effected  by  any  other  process  analogous  to  cinematography. 

Article  15. 

In  order  that  the  authors  of  Avorks  protected  by  the  pre- 
sent CouA^ention  shall,  in  the  absence  of  proof  to  the  contrary, 
be  considered  as  such,  and  be  consequenth'  admitted  to  in- 
stitute proceedings  against  pirates  before  the  Courts  of  the 
various  countries  of  the  Union,  it  will  be  sufficient  that  their 
name  be  indicated  on  the  work  in  the  accustomed  manner. 

For  anonymous  or  pseudouAmous  works  the  publisher, 
whose  name  is  indicated  on  the  work,  shall  be  entitled  to 
protect  the  rights  belonging  to  the  author.  He  shall  be, 
Avithout  other  proof,  deemed  to  be  the  legal  representative 
of  the  anonymous  or  pseudonymous  author. 

Article  !(>. 

Pirated  Avorks  may  be  seized  l)y  the  competent  authorities 
of  any  country  of  the  Union  Avhere  the  original  Avork  enjoys 
legal  protection. 

In  such  a  country  the  seizure  may  also  apply  to  reproduc- 
tions imported  from  a  country  where  the  work  is  not  pro- 
tected, or  has  ceased  to  be  protected. 

The  seizure  shall  take  place  in  accordance  AA'ith  the 
domestic  legislation  of  each  countrv. 
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Article  17. 

The  provisions  of  the  present  Convention  cannot  in  any 
way  derogate  from  the  right  belonging  to  the  Government 
of  each  country  of  the  Union  to  permit,  to  control,  or  to 
prohibit,  by  measures  of  domestic  legislation  or  police,  the 
circulation,  representation,  or  exhibition  of  any  works  or 
productions  in  regard  to  which  the  competent  authority  may 
find  it  necessary  to  exercise  that  right. 

Article  18. 

The  present  Convention  shall  apply  to  all  works  which 
at  the  moment  of  its  coming  into  force  have  not  yet  fallen 
into  the  public  domain  in  the  country  of  origin  through  the 
expiration  of  the  term  of  protection. 

If,  however,  through  the  expiration  of  the  term  of  pro- 
tection which  was  previously  granted,  a  work  has  fallen 
into  the  public  domain  of  the  country  where  protection  is 
claimed,  that  work  shall  not  be  protected  anew  in  that 
country. 

The  application  of  this  principle  shall  take  effect  accord- 
ing to  the  stipulations  contained  in  special  Conventions 
existing,  or  to  be  concluded,  to  that  effect  between  countries 
of  the  Union.  In  the  absence  of  such  stipulations,  the  respec- 
tive countries  shall  regulate,  each  in  so  far  as  it  is  concerned, 
the  manner  in  which  the  said  principle  is  to  be  applied. 

The  above  provisions  shall  apply  equally  in  case  of  new 
accessions  to  the  Union,  and  also  in  the  event  of  the  term 
of  protection  being  extended  by  the  application  of  Article  7. 

Article  19. 

The  provisions  of  the  present  Convention  shall  not  pre- 
vent a  claim  being  made  for  the  application  of  any  wider 
provisions  which  may  be  made  by  the  legislation  of  a  country 
of  the  Union  in  favour  of  foreigners  in  general. 

Article  20. 

The  Governments  of  the  countries  of  the  Union  reserve 
to  themselves  the  right  to  enter  into  special  arrangements 


178     '  Appendix. 

between  eacla  other,  provided  always  that  such  arrangements 
confer  upon  authors  more  extended  rights  than  those  granted 
by  the  Union,  or  embody  other  stipulations  not  contrary  to 
the  present  Convention.  The  provisions  of  existing  arrange- 
ments which  answer  to  the  above-mentioned  conditions  shall 
remain  applicable. 

Article  21. 

The  International  Office  established  under  the  name  of 
the  "  Office  of  the  International  Union  for  the  Protection  of 
Literary  and  Artistic  Works"  shall  be  maintained. 

That  office  is  placed  under  the  high  authority  of  the 
Government  of  the  Swiss  Confederation,  which  regulates 
its  organization  and  supervises  its  working. 

The  official  lano-uaffe  of  the  Office  shall  be  French. 


Article  22. 

The  International  Office  collects  every  kind  of  informa- 
tion relative  to  the  protection  of  the  rights  of  authors  over 
their  literary  and  artistic  works.  It  arranges  and  publishes 
such  information.  It  undertakes  the  study  of  questions  of 
general  interest  concerning  the  Union,  and  by  the  aid  of 
documents  placed  at  its  disposal  by  the  different  Adminis- 
trations, edits  a  periodical  publication  in  the  French  lan- 
guage on  the  questions  which  concern  the  objects  of  the 
Union.  The  Governments  of  the  countries  of  the  Union 
reserve  to  themselves  the  power  to  authorize  by  common 
accord  the  publication  by  the  Office  of  an  edition  in  one  or 
more  other  languages,  if  experience  should  show  this  to  be 
requisite. 

The  International  Office  will  always  hold  itself  at  the 
disposal  of  members  of  the  Union  with  the  view  to  furnish 
them  with  any  special  information  which  they  may  require 
relative  to  the  protection  of  literary  and  artistic  works. 

The  Director  of  the  International  Office  shall  make  an 
annual  report  on  his  administration,  which  shall  be  com- 
municated to  all  the  members  of  the  Union. 
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Article  23. 

The  expenses  of  the  Office  of  the  International  Union 
shall  be  shared  by  the  contracting  countries.  Until  a  fresh 
decision  is  arrived  at,  they  cannot  exceed  the  sum  of 
60,000  fr.  a  year.  This  sum  may  be  increased,  if  necessary, 
by  the  simple  decision  of  one  of  the  Conferences  provided 
for  in  Article  24. 

The  share  of  the  total  exjpense  to  be  paid  by  each  country 
shall  be  determined  by  the  division  of  the  contracting  and 
acceding  countries  into  six  classes,  each  of  which  shall  con- 
tribute in  tlie  proportion  of  a  certain  number  of  units,  viz. : — 

1st  class  25  units. 

2nd     „     20     „ 


3rd 
4th 
oth 
6th 


These  coefficients  are  multiplied  by  the  number  of 
countries  of  each  class,  and  the  total  product  thus  obtained 
gives  the  number  of  units  by  which  the  total  expense  is  to 
be  divided.  The  quotient  gives  the  amount  of  the  unit 
of  expense. 

Each  country  shall  declare,  at  the  time  of  its  accession, 
in  Avhich  of  the  said  classes  it  desires  to  be  placed. 

The  Swiss  Administration  prepares  the  Budget  of  the 
Office,  superintends  iis  expenditure,  makes  the  necessary 
advances,  and  draws  up  the  annual  account  which  will  be 
communicated  to  all  the  other  Administrations. 

Article  24. 

The  present  Convention  may  be  submitted  to  revisions 
in  order  to  introduce  therein  amendments  calculated  to  per- 
fect the  system  of  the  Union. 

Questions  of  this  kind,  as  well  as  those   which  are  of 

interest  to  the  Union  in  other  respects,  shall  be  considered 

in  Conferences  to  be  held  successively  in  the  countries  of 

the  Union  by  delegates  of  the  said  countries.    The  Adminis- 

n2 
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tration  of  the  country  where  a  Confereuce  is  to  jueet  pre- 
pares, with  the  assistance  of  the  International  Office,  the 
work  of  the  Conference.  The  Director  of  the  Office  shall 
attend  lat  the  sittings  of  the  Conferences,  and  shall  take 
part  in  the  discussions  without  the  right  to  vote. 

No  alteration  in  the  present  Convention  shall  be  binding 
on  the  Union  except  by  the  unanimous  consent  of  the 
countries  composing  it. 

Article  25. 

States  outside  the  Union  which  make  provision  for  the 
legal  protection  of  rights  forming  the  object  of  the  present 
Convention  may  accede  thereto  on  request  to  that  effect. 

Such  accession  shall  be  notified  in  writing  to  the  Govern- 
ment of  the  Swiss  Confederation,  who  Avill  communicate  it 
to  all  the  other  countries  of  the  Union. 

Such  accession  shall  imply  full  adhesion  to  all  the  cilauses 
and  admission  to  all  the  advantages  provided  by  the  present 
Convention.  It  may,  nevertheless,  contain  an  indication  of 
the  provisions  of  the  Convention  of  the  9th  September,  1886, 
or  of  the  Additional  Act  of  the  4th  May,  1896,  which  they 
may  judge  necessary  to  substitute,  provisionally  at  least, 
for  the  corresponding  provisions  of  the  present  Convention. 

Article  26. 

Contracting  countries  shall  have  the  right  to  accede  to 
the  present  Convention  at  any  time  for  their  Colonies  or 
foreign  possessions. 

They  may  do  this  either  by  a  general  Declaration  compris- 
ing in  the  accession  all  their  Colonies  or  possessions,  or  by 
specially  naming  those  comprised  therein,  or  by  simply 
indicating  those  which  are  excluded. 

Such  Declaration  shall  be  notified  in  writing  to  the  Govern- 
ment of  the  Swiss  Confederation,  who  will  communicate  it 
to  all  the  other  countries  of  the  Union. 

Article  27. 
The  present  Convention  shall  replace,  in  regard  to  the 
relations  between  the  Contracting  States,  the   Convention 
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of  Berne  of  the  9th  September,  1886,  including-  the  Addi- 
tional Article  and  the  Final  Protocol  of  the  same  date,  as 
well  as  the  Additional  Act  and  the  Interpretative  Declara- 
tion of  the  4th  May,  1896.  These  instruments  shall  remain 
in  force  in  regard  to  relations  with  States  which  do  not 
ratify  the  present  Convention. 

The  Signatory  States  of  the  present  Convention  may 
declare  at  the  exchange  of  ratifications  that  they  desire  to 
remain  bound,  as  regards  any  specific  point,  by  the  provi- 
sions of  the  Conventions  Avhich  they  have  previously  signed. 

Article  28. 

The  present  Convention  shall  be  ratified,  and  the  ratifica- 
tions exchanged  at  Berlin  not  later  than  the  1st  July,  1910. 

Each  Contracting*  Party  shall,  as  regards  the  exchange 
of  ratifications,  deliver  a  single  instrument,  which  shall  be 
deposited  Avith  those  of  the  other  countries  in  the  archives 
of  the  Government  of  the  Swiss  Confederation.  Each  Party 
shall  receive  in  return  a  copy  of  the  proces-verhal  of  the 
exchange  of  ratifications  signed  by  the  Plenipotentiaries  who 
took  part. 

Article  29. 

The  present  Convention  shall  be  put  in  force  three  months 
after  the  exchange  of  ratifications,  and  shall  remain  in  force 
for  an  indefinite  period  until  the  termination  of  a  year  from 
the  day  on  which  it  may  have  been  denounced. 

Such  denunciation  shall  be  made  to  the  Government  of 
the  Swiss  Confederation.  It  shall  only  take  effect  in  regard 
to  the  country  which  made  it,  the  Convention  remaining  in 
full  force  and  effect  for  the  other  countries  of  the  Union. 

Article  30. 

The  States  which  shall  introduce  in  their  legislation  the 
duration  of  protection  for  fifty  years  contemplated  by 
Article  7,  first  paragraph,  of  the  present  Convention,  shall 
give  notice  thereof  in  writing  to  the  Government  of  the 
Swiss  Confederation,  who  will  communicate  it  at  once  to 
all  the  other  States  of  the  Union . 
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The  same  procedure  shall  be  followed  in  the  case  of  the 
States  renouncing-  the  reservations  made  by  them  in  virtue 
of  Articles  25,  26,  and  27. 

In  faith  whereof  the  respective  Plenipotentiaries  have 
signed  the  j)resent  Convention,  and  have  affixed  thereto  their 
seals . 

Done  at  Berlin,  the  13th  day  of  November,  1908,  in  a 
single  copy,  which  shall  be  deposited  in  the  archives  of 
the  Government  of  the  Swiss  Confederation,  and  of  which 
duly  certified  copies  shall  be  transmitted  by  the  diplomatic 
channel  to  the  contracting  countries. 

For  Germany: 


(l.s.) 

Dr.  K.  VoN  Studt. 

(l.s.) 

Von  Koerner. 

(l.s.) 

Dungs. 

(l.s.) 

GOEBEL  VON   HarRANT. 

(l.s.) 

Robolski. 

(l.s.) 

Josef  Kohler. 

(L.s.) 

OSTERRIETH. 

For  Belgium: 

(l.s.) 

Count  Della  Faille  de  Leverghem. 

(l.s.) 

Jules  de  Borchgrave. 

(L.s.) 

Wauwerm.ins. 

For  Denmark: 

(l.s.) 

J.  Hegermann  Lindencrone. 

For  Spain: 

(l.s.) 

Luis  Polo  de  Bernabe. 

(l.s.) 

EuGENio  Ferraz. 

For  France: 

(L.s.) 

Jules  Cambon. 

(L.S.) 

E.  Lavisse. 

(L.s.) 

Paul  Hervieu. 

(L.s.) 

L.  Renault. 

(L.s.) 

Gavarry. 

(L.S.) 

G.  Breton. 

(l.s.) 

Georges  Lecomte. 
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For  Great  Britain: 


(L.S.) 

H.  G.  Bergne. 

(L.S.) 

George  R.  Askwith. 

(L.S.) 

J.  De  Salis. 

For  Italy: 

(L.S.) 

Pansa. 

(L.S.) 

LuiGi  Eoux. 

(L.S.) 

Samuele  Ottolenghi. 

(L.S.) 

Emilio  Venezian. 

(L.S.) 

Aw.  AuGusTO  Ferrari, 

For  Japan 

(l.s.) 

MizuNO  Rentaro. 

(L.S.) 

HORIGUCHI  KUMAICHI. 

For  the  Liberian  Republic: 
(l.s.)         Von  Koerner. 

For  Luxembourg: 

(l.s.)         Count  Ue  Villers. 

For  Monaco : 

(l.s.)         Baron  De  Rolland. 

For  Norway: 

(l.s.)         Klaus  Hoel. 

For  Sweden: 

(l.s.)         Taube. 

(l.s.)         p.  M.  Af  IFgglas. 

For  Switzerland: 

(l.s.)         Alfred  Von  Claparede, 
(l.s.)         W.  Kraft. 

For  Timis: 

(l.s.)         Jean  Gout. 
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Abridgment, 

for  private  study,  27 
newspaper  summary,  26,  28 
old  law,  "  fair  abridgments,"  31 

Addresses.     See  Lectures. 

Architect URAi.  Works.    See  Artistic  Works. 

definition  of,  163 

right  to  make  paintings,  photographs,  &c.  of,  33 

restriction  on  remedies  in  case  of  infringement  of,  88 
no  injunction  where  building  commenced,  88 
no  right  to  recover  "  infringing  copies,"  88,  89 
no  summary  remedies,  89 

nature  of  protection  given  to  architects,  89 

Artistic  Works.  See  Copyright — Unpuhlished  Wo7'ks — Archi- 
tectural Works — Designs— Photographs— Term  of  Copyright- 
Author — Ownership  of  Copyright  —  Infringement  —  Royalty 
Clause  —  Civil  Remedies — Summary  Remedies — International 
Copyright — British  Possessions. 

definition  of,  162 

use  of  mould  or  study,  &c.,  by  author  who  has  parted  with 
copj'right,  31,  32 
old  law,  32 

right  to  make  and  publish  paintings,  photographs,  &g.  of  works 
of  sculpture  and  architecture,  33 

copyright  in  engravings,  photographs  and  portraits  executed 
on  commission  vests  in  employer,  53,  55 

penalties  in  respect  of  fraudulent  signing,  initialling  or  alter- 
ing of  artistic  work,  101 — 104 

Assignment.     See  Oiuncrship  of  Copyright. 
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Author, 

when  entitled  to  co^iyriglit  in  published  work,  2,  5 

nnpublished  work,  2,  7,  166 
who  is,  10 

in  case  of  records  and  photographs,  1 1 
joint  authorship,  11 
first  owner  of  copjTight,  52 
unassignable  reversion  in  copyright,  58 

right  of  making  records  enures  to,  notwithstanding  assign- 
ment, 129 
power  to  exclude  works  of  foreign  authors,  138 
extended  period  of  copyright  enures  to,  140 


Bible, 

copyright  in,  123 

Books.     See  Literary  Works — Libraries. 
definition  of  "book,"  113 

British  Museum.     See  Libraries. 

British  Possessions, 

application  of  Act  to,  1,  2,  146,  150 

old  law,  3,  149 
legislative  powers  of  self-governing  dominions,  147 
other  British  possessions,  148 
application  of  Act  to  Protectorates,  3,  149 
principal  alterations  in  the  law  relating  to,  150 
summary  of  position  of  self-governing  dominions,  150 


Casts.     See  Artistic  Works — Sculpture. 

use  of,  by  author  who  has  parted  with  copyi'ight,  31,  32 

Charts.     See  Literary  Works. 

Choreographic  Works.     See  Dramatic  Works. 
condition  of  protection,  162 

Cinematograph  Productions.     See  Dramatic  Works — Performing 
Eights. 
condition  of  j^rotection,  162 
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Civil  Eemedies.   See  Ownership  of  Copyrigld— Limitation  of  Actions. 
such  remedies  as  may  be  conferred  by  law,  72 
injunction, 

interim,  73 
judicial  discretion,  73 
probability  of  damage,  74 
form  of,  74 

future  numbers  of  iDoriodical,  74 
damages,  75,  82,  83,  86 
profits,  75,  82,  83,  86 
delivery  up,  76,  82,  83,  86 
accounts,  76 
costs, 

"  absolute  discretion  of  Court,"  77 
wben  plaintiff  may  be  deprived  of  costs,  77 
wben  defendant  may  be  deprived  of  costs,  78 
costs  of  issues,  78 

decision  of  judge  not  appealable,  78 
action  for  recovery  of  possession  and  damages  for  conversion, 
82,  83 
meaning  of  "  infringing  copies,"  83 
question  whether  innocence  affords  any  defence,  84 
question  whether  three  years  limitation  applies,  85 
question  whether  prima  facie  proof  of  title  applies,  85 
old  law,  85 
exemption  of  innocent  infringer,  86 

innocent  publisher  and  guilty  author,  86 

indirect  copying  by  innocent  author,  87 

question  whether  exemption  appHes  to  action  for  recovery 

of  possession,  &c.  of  infringing  copies,  84,  87 
old  law,  87,  88 
architecture,  restriction  of  remedies,  88 

no  injunction  where  building  commenced,  88 
no  right  to  recover  infringing  copies,  88,  89 
no  summary  remedies,  89 

Collective  Works.    See  Newspaper— Per iodicuh 
definition  of,  163 
vesting  of  copyright  in  contribution,  52,  53 

right  of  author  to  restrain  separate  publicati 

old  law,  57 
author's  unassignable  reversion,  58 

saving  of  proprietor's  rights,  59,  68,  69 
contributions  to  existing  works, 

application  of  new  Act  to,  144 


56 
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Colonies.     See  British  Possessions. 

Commencement  or  Act, 

date  of  coming  into  operation,  167 

Commission.     See  Ownership  of  Copyright. 

Common  Law.     See  UnpuWished  Works. 

Compilations.     See  Literary  Works. 

Compulsory  Licence.     See  RotjaUy  Clause — Records. 
where  work  is  withlielcl  from  the  public,  51 

Confidence, 

action  to  restrain  publication  in  breach  of,  9,  159 

Conspiracy 

to  infringe  copyright,  an  indictable  offence,  100,  101 

Conversion.     See  Civil  Remedies. 

Copyright.      See  Term  of   Copyright — Ownership  of  Copyright — 
Infringement — Civil  Remedies — Summary  Remedies — Royalty 
Clause —  Compulsory     Licence  —  British    Possessions  —  Liter- 
national  Copyright. 
territorial  range  of  Copyright  Act,  1 ,  2 

old  law,  3 
conditions  precedent  to  protection,  2,  3,  5,  7 

old  law,  6,  8,  25 
power  to  exclude  works  of  foreign  authors,  138 
definition  of,  11,  12 
what  rights  included  in,  12,  13 
statutory  exceptions  from  the  sole  right  of  reproduction  and 

performance,  13 
rights  included  in,  under  old  law,  14 

Costs.     See  Civil  Remedies. 

Criticism, 

fair  dealing  for  purpose  of,  28 
old  law,  29 

Crown.     See  Government  Publications — Bihle — Prayer  Book. 


Damages.     See  Civil  Remedies. 

Death.    See  Will. 

passing  of  copyright  on,  63 
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Delivery  of  Books  to  Libraries.     See  Libraries. 

Deliyery  of  Lecture, 
definition  of,  164 

Delivery  up.     See  Civil  Remedies. 

Designs, 

wliere  capable  of  being  registered  under  Patents  and  Designs 
Act,  136 
alteration  of  the  law,  137 
Cbristmas  cards,  137 
posters,  137 

Dictionary.     See  Collective  Works. 

Directories, 

infringement  of  copyright  in,  30 

Distributing 

unlawful  copies,  deemed  an  infringement,  39 

Dominions.     See  British  Possessions. 

Dramatic  Works.  See  Performing  Eights — Copijright — Unpuhlished 
Works — Term  of  Copyright — Author — Ownership  of  Copy- 
right— Infringement — Civil  Remedies — Summary  Remedies — 
Royalty  Clause — Compulsory  Licence — British  Possessions- — 
International  Copyright. 
definition  of,  162 

right  to  convert  into  non-dramatic  work,  12,  20 
right  to  take  passages  for  school  books  does  not  apply  to,  34. 

Dramatization, 

specifically  included  as  part  of  copyright,  12,  21 
old  law,  21 

Drawing.     See  Artistic  Works — Unpublished  Works — Ownership  of 
Copyright. 

Dumb  Show,  Entertainments  in.    See  Dramatic  Works. 

Duration  of  Copyright.     See  Term  of  Copyright. 


Encyclopedia.     See  Collective  Works. 

Engravings.     See  Artistic  Works — Posthumous  Works. 
definition  of,  163 

condition  precedent  to  protection  under  old  law,  25 
ownership  of  copyright  when  executed  on  commission,  53 
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Etchings.     See  Artistic  Works— Engravings. 

Exhibiting 

unlawful  copies,  deemed  an  infringement,  39 

Existing  Works.     See  Records. 

proprietors   of   subsisting   copyrights   entitled   to    substituted 

rights,  139 
authors  who  have  assigned  copyright  or  interest  therein  for 
the  whole  term  thereof  to  have  the  benefit  of  additional 
period  of  copyright,  140 
subject  to  right  of  proj)rietor  of  subsisting  copyright — 
to  purchase  the  author's  interest,  141 
to  continue  to  reproduce  on  paying  royalty,  141 
in  case  of  collective  work  to  reproduce  without  paying 
royalty,  141 
increased  rights  not  to  prejudice  interests  subsisting  and  valu- 
able upon  July  6,  1910.  .142 
summary  of  existing  works  and  nature  of  protection  afforded 

under  the  new  Act,  144 
effect  of    provisions   on   existing   contributions   to   collective 
works,  144 


Fair  Dealing,  26,  27 
old  law,  29 

Foreign  Authors.     See  International  Copyright. 
power  to  exclude  works  of,  from  protection,  138 


Government  Publications, 

copyright  vested  in  the  Crown,  123 

term  of  copyright  in,  123 

how  far  copyright  actively  asserted,  124 


Importation 

of  infringement,  deemed  an  infringement,  39 

old  law,  41 
of  copies  made  out  of  the  United  Kingdom,  106,  109 
after  notice  to  Commissioners  of  Customs,  106 
regulations  respecting  detention,  tSrc.  to  be  made,  107. 

provisions  for  informant  reimbursing  Commissioners 
all  expenses  and  damages,  107 
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Importation — continued. 

of  copies  made  out  of  any  British  possession,  107,  108,  109,  110 

alterations  in  law  relating  to  foreign  reprints,  108 

meaning  of  "  copy,"  108 

copies  unlawfully  imported  are  infringing  coj)ies,  109,  163 

action  for  delivery  up  or  conversion,  82 
old  law  relating  to  foreign  reprints,  110,  111 

iNFRiJi  GEMENT.    See  Copyright —  Performing  Bights — Civil  Remedies 
—  Summary  Remedies  —  Conspiracy  —  Compulsory  Licence  — 
Royalty  Clause. 
meaning  of  "  any  substantial  part,"  15 
taking  general  scheme  or  idea  of  work,  16 
statutory  definition  of,  26,  163 
responsibility  for  acts  of  servant  or  agent,  26 
fair  dealing,  26,  27 
private  study,  26,  27 
research,  26,  28 
criticism  or  review,  26,  28 
newspaper  summary,  26,  28 
old  law  relating  to  fair  use,  29 

directories  and  statistics,  29 

taking  selection  and  arrangement  of  material,  30 

identical  result  from  original  sources,  30 

work  with  diiferent  aim  and  object,  30 

use  of  law  reports,  30 

law  digests,  30 

no  custom  of  piracy  among  newspapers,  30 

piracy  not  excused  by  reason  of  improvements  or  additions, 
31 

abridgments,  31 
artistic  work,  use  of  model  or  study,  &c.,  31,  32 
right  to  make  paintings,  photographs,  &c.  of  works  of  sculpture 

or  architecture,  32 
right  to  take  short  passages  for  use  of  schools,  33 
right  to  report  lecture,  speech,  &c.  in  newspaper,  35 
right  to  read  or  recite  extracts,  38 
acts  deemed  to  infringe  copyright,  39 

selling,  &c.,  39,  40 

offering  for  sale  or  hire,  39,  40 

distributing,  39 

exhibiting  in  public,  39 

importing,  39 
old  law,  summary  of  actionable  offences,  41 
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Injuxctiox.     See  Civil  Remedies. 


iNTERXATIONAIi  COPYRIGHT, 

power  to  extend  Act  to  foreign  works,  153 

if  foreign  country  provides  adequate  protection  to  British 

works,  154 
term  of  copyright  may  be  restricted,  154 
provisions  relating  to  delivery  of  copies  of  books,  1 54 
formalities  may  be  prescribed,  155 
provisions   relating  to   ownership   of   copyright  may  be 

modified,  155 
modifications  may  be  made  with  regard  to  the  application 

of  Act  to  existing  works,  155 
order  may  provide   that  expired  translating  rights  shall 

not  be  revived,  155 
rights  of  making  records  from  music  depend  upon  Order, 
130 
protection  of  foreign  works  in  British  possessions,  155 

Order  of  King  in  Council  not  to  apply  to  self-governing 

dominion,  155 
Order  may  exclude  any  other  British  possession,  156 
Governor  in  Council  may  make  Order  in  respect  of  self- 
governing  dominion,  156 
summary  of  existing  law,  156 
summary  of  alterations  in  the  law,  157 
power  to  alter  or  revoke  Orders  in  Council,  160 


Joint  Authors, 

reproduction  of  works  of,  under  royalty  clause,  49 

term  of  copyright,  117,  118 

meaning  of  joint  authors,  11,  118 

nature  of  joint  authors'  interest  in  joint  work,  119 

collaboration  of  married  woman  with  husband,  118 
proceedings  in  respect  of  infringement,  120 
where  one  or  more  joint  authors  do  not  satisfy  the  conditions 
conferring  copyright,  117,  120 


Lectures.     See  Literary  Works — Unpublished  Wo7-ks. 
definition  of,  164 

includes  addresses,  sermons,  speeches,  164 
right  to  deliver,  part  of  copj-right,  11,  17 

old  law,  18,  37 
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Lectuees — continued. 

publication  of  report  in  newspaper,  35 

in  case  of  address  of  a  ijolitical  nature,  133 
college    and    university  lectures,    newspaper    summary,    26, 
35,  36 

Letters.     See  Unptihlished  Worls — Posthinnuus  WurJcs. 

Libraries, 

delivery  of  books  to, 

British  Museum,  112,  113 
other  libraries,  112,  113 

written  demand,  112 
penalty  on  publisher  for  failure  to  deliver,  1 1 3 
meaning  of  "  book,"  113,  114 
second  or  subsequent  editions,  113 
meaning  of  "  published  in  the  United  Kingdom,"  115 
saving  of  compensation  to, 

payments  out  of  Consolidated  Fund  to  be  continued,  161 

Licence.    See  Ownership  ofCopyrlijlit — RvyaUii  Clause — Cumimlsorij 
Licence. 

Limitation  of  Actions, 

three  years  limitation,  90 
time  from  which  limitation  runs,  90 

application  to  proceedings  for  delivery  up  or  conversion   of 
infringing  copies,  90 
old  law,  90,  91 

Literary  Works.  See  Copyrigh  t —  Unpublished  Works — Newspapers 
— Collective  Wo7^ks — Lectures — Posthumous  Works — Dramatic 
Works — Term  of  Copyright — Author — Ownership  of  Copy- 
right— Infringement —  Civil  Remedies — Summary  Remedies — 
Royalty  Clause — Compulsory  Licence  — International  Copyright 
—British  Possessions. 
definition  of,  162 

Lithographs.     See  Artistic  Works — Engravings. 


Magazine.    See  Collective  Wo7'ks. 

Manuscripts.     See  Unpullished  Works — Posthumous  Works, 

Maps.     See  Literary  Works. 

Mechanical  Instruments.    See  Records, 

M.  O 
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Models.     8ee  Artistic  Works — Sculpture. 

use  of,  by  author  who  has  parted  with  copyright,  31,  32 

Musical  Works.  See  Ptrforminy  Bights — Records — Copyright — 
VnpuUished  Works— Author— Ownership  of  Copyright— In- 
fringement —  Civil  Remedies  —  Summary  Remedies  —  Royalty 
Clause  —  Compulsory  Licence  —  International  Copyright  — 
British  Possessions-. 


News.     See  Unpublished  Works. 

Newspaper.     See  Collective  Works — Feviodical. 

right  to  publish  summary  of  copyright  work,  26,  28 

no  custom  permitting  copying  from  other  paper,  30 

right  to  publish  rejjort  of  lectures,  sj^eeches,  &c.,  35,  133 

what  is,  within  the  meaning  of  the  Act,  36 

summary  of  newspaper  rights  in  respect  of  lectures,  speeches, 

&c.,  37 
copy  to  be  delivered  to  British  Museum,  112,  114 


Orders  in  Council.     See  International  Copyright. 
power  to  revoke  or  alter,  160 
to  be  pu.blished  in  London  Gazette,  160 

Ordnance  Maps.     See  Government  Fublicativns. 

Original, 

meaning  of,  3 

Ownership  of  Copyright.     See  Author — Oovemment  Puhlica- 
tions — Bible — Prayer  Book. 
author  first  owner,  52 
engravings,  photographs,  and  portraits  executed  on  commission, 

52,  54 

works  executed  under  a  contx'act  of  service  or  apprenticeship, 

53,  55 

exceptions  to  general  rule  that  copyright  vests  in  author,  53 
old  law, 

vesting  of  copyright  under  the  various  Cojiyright  Acts,  56 

collective  works,  57 
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Ownership  of  Copyright — rordinved. 
assignment, 

may  be  partial,  08,  59,  70 

exclusive  right  to  sell  not  separately  assignable,  59 
must  be  in  writing,  58 

all  documents  relating  to,  to  be  put  in  evidence,  60 
right  of  assignor  to  sell  stock  in  band,  60 
where  work  not  yet  in  existence,  60 
of  right  of  action  in  respect  of  past  infringement,  61 
executory  agreement  to  assign,  61 
in  foreign  country,  62 
warranty  of  title,  62 

whether  royalties  run  with  copyright,  62 
death,  copyright  passes  as  personal  property  on,  63 
bankruptcy,  copyright  passes  to  trustee  on,  63 
old  law, 

divisibility  of  copyright,  69 

performing  right  does  not  pass  with  copyright,  70 
writing  or  other  formalities  required, '69 
copyright  passes  on  death  or  bankruptcy,  70 
assignment  of  inchoate  right  before  publication,  70 
licence, 

distingiiished  from  assignment,  63 
must  be  in  writing,  58 

effect  of  oral  licence,  as  estoppel,  (57 
licensee  cannot  sue  alone,  63,  64 
whether   assignees   of   copp-ight   for   value   and  without 

notice  bound  by  licence,  64 
whether  a  sole  licence,  64 
licensee's  remedies  against  infringers,  64 
how  far  revocable,  65 

right  to  dispose  of  copies  after  revocation,  65 
licence  for  specified  time  or  object,  65 
how  far  purely  personal,  66 
author's  unassignable  reversion, 
proviso  to  sect.  5  (2)... 58 

application  to  photographs  and  records,  67 

"  existing  works,"  68 
saving  of  collective  work  and  contributions  thereto,  68 
sale  of  reversionary  interest,  after  author's  death,  69 
presumptions  as  to  title, 

existence  of  copyright  or  plaintiff's  title  2"»i'esumed  unless 
put  in  issue,  79 

o2 
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Ownership  of  CoTY-RiG-RT—conthntecl. 
presumptions  as  to  title — continued. 

author  indicated   on  work  presumed  to   be  author,  79, 

SO,  81 
publisher  or  proprietor  indicated  on  work  presumed  to  be 
owner  of  copyright  where  author's  name  not  indicated, 
79,  81,  82 
manuscript  acquired  under  testamentary  disposition,  81 
old  law, 

registration  inimd  facie  proof  of  title,  82 


Paintings.     See  Artistic  Works— Unj^uhlished  Worls. 

Performtng  Eights.     See  Civil  Remedies— Bummari)  Remedies. 
definition  of  performance,  164 

includes  performance  by  mechanical  instrument,  164 
part  of  copyright,  11 
meaning  of  "  to  perform  in  public,"  16 
includes  right  to  read  or  recite  in  public,  18 
old  law, 

vesting  of  statutory  right,  25 
right  to  read  or  recite  extracts,  38 
old  law, 

no  protection  from  public  reading  or  recitation,  39 
pei-mitting  use  of  theatre,  &c.  deemed  an  infringement,  42 
old  law, 

what  acts  constituted  infringements  of,  44 

remedies  for  infringement,  44 

Periodical.     See  Collective  Works — Neivsjiaper. 

contribution  to,  under  contract  of  service  or  apprenticeship,  53 
right  of  author  to  restrain  separate  publication,  53,  56 

Photographs.    See  Artistic  Worhs—Uiipuhlislied  Worl-s. 
definition  of,  163 

right  to  photograph  works  of  sculptiu'e  or  architecture,  32,  33 
reproduction  of,  imder  royalty  clause,  50 
ownership  of  copyright  in,  when  executed  on  commission,  52, 

134 
term  of  coj^yright  in,  133,  134 
owner  of  negative  deemed  to  be  author,  133 
photographer  and  customer,  134,  135 

arrangements    between    press   photographer    and    illustrated 
papers,  135 
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Photo-lithograph.     See  Artistic  Works — Photographs. 

Plans.     See  Literary  Worhs. 

for  artistic  work,  use  of,  by  author  who  has  parted  with  copy- 
right, 31,  32 

Portrait.     See  Artistic  Worhs. 

ownership  of  copyright  in,  when  executed  on  commission,  52 
meaning  of,  54 

Posthumous  Works, 

reproduction  of,  under  royalty  clause,  48 

copyright  in  literarj^  dramatic,  or  musical  work,  or  an  engraving 

subsists  until  publication   or  performance  and  fifty  years 

thereafter,  121 
where  manuscript  acquired  under  testamentary  disposition,  121 
letters,  &c.,  8,  122 

Prayer  Book, 

copyright  in,  123 

Prints.     See  Artistic  Works — Engravings. 

Private  Study, 

fair  dealing  for  purpose  of,  26,  27 

Privy  Council, 

work  withheld  from  public,  compulsory  licence,  51 

Profits.     See  Civil  Remedies. 

Protectorates.     See  British  Possessions. 

Publication, 

definition  of,  22,  164 

old  law,  24 
simultaneous,  5,  165 

old  law,  6,  10 


Beading, 

right  of,  included  as  part  of  copyright,  17 

right  to  read  reasonable  extract  from  jmblished  work,  38 

Eecitation, 

right  of,  included  as  part  of  copyright,  17 

right  to  recite  reasonable  extract  from  published  work,  38 

Eecitation,  Piece  for.     See  Dramatic  Works. 
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Eecords.     See  Literarn  Worls — Dramatic  Worls— Musical  Worl->>. 
constitute  an  original  work,  4 
right  to  make,  specifically  included  as  part  of  copyright,  12,  21 

old  law,  14,  22 
reproduction  of,  under  proviso  to  sect.  3 ...  50 
cojm'ight  in,  125 

whether  made  before  or  after  commencement  of  Act,  131 

owner  of  original  plate,  owner  of  copyright,  131 

except  where  record  infringes  other  record,  131 
term  of  copyright,  125 
author  of,  125 

liberty  to  make  from  musical  work  on  payment  of  royalties, 
126,  129 

unauthorised  alterations  or  omissions,  12fi,  129 

words  may  be  taken  with  music,  127 

rate  of  royalties,  127,  129 
rights  conferred  by  Act  in  re.^pect  of,  enure  to  author  notwith- 
standing assignment,  129 
foi'eign  music, 

rights  in  respect  of,  depend  upon  Order  in  Council,  130 

Eemedies.     See  Civil  Remedies — Summary  Remedies. 

Eepeai., 

enactments  repealed,  160 

Eeport 

of  speech  an  original  work,  3,  4,  38 

right  to  publish  report  of  lecture,  speech,  &c.,  35,  133 

Eesearch, 

fair  dealing  for  purpose  of,  26,  2S 

Eeview.     See  Collective  Warls. 

fair  dealing  for  purpose  of,  26,  28 

EOYALTIES, 

Avhether  they  run  with  copyright,  02 

EoYALTY  Clal'SE.     See  Records. 

right  to  reproduce  twenty-five,  or  thirty,  years  after  author's 
death,  45 
question  whether  part  only  may  be  reproduced,  47 

work  may  be  reproduced  as  part  of  a 
collective  work,  47 
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EoYALTY  Clause — co/diiuwd. 

light  to  reproduce,  &c. — contvai.ed. 

meaning  of  "price  at  whicli  lie  publishes,"  47 
when  publisher  has  agreed  to  pay  higher  royalty,  47 
application  to  posthumous  works,  48 

works  of  joint  authors,  49 
jihotograjihs  and  records,  50 


School  Books, 

right  to  take  short  passages  from  copyright  works,  33 
no  right  to  take  passages  from  di'amatic  works,  34 

Sculpture,  Works  of.     See  Artistic  Works. 
detinition  of,  163 

condition  precedent  to  protection  under  old  law,  25 
light  to  make  painting,  photographs,  &c.  of,  if  permanently 

situate  in  public  place,  33 
right  of  author  who  has  parted  with  copyright  to  use  models, 
31,  32 

Self- Governing  Uoaiiniox.     See  British  Fusscssious. 
definition  of,  164 

Selling 

unlawful  copies,  deemed  an  infringement,  39,  40 
old  law,  41 

Sermons.     See  Lectures. 

Sketch, 

use  of,  by  author  who  has  parted  with  copyright,  31,  32 

Speeches.    See  Lectures. 

Summary  Remedies, 

penalties  for  deaUng  with  infringing  copies,  92,  94 

making  or  possessing  unlawful  plates,  93 
causing  unauthorised  performance,  93,  95 

order  for  destruction  or  delivery  up  of  copies  or  plates,  93 

meaning  of  "  infringing  copies,"  94 

alleged  offender  must  be  served  with  summons,  94 

penalties  purely  penal,  95 
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Summary  Remedies— co/(i/;u/er7. 

provisions  in  case  of  musical  works,  93,  94 
seizure  of  pirated  copies  by  constable, 
by  order  of  Court,  96,  97 

on  request  of  apparent  owner  of  copyright,  96 
meaning  of  pirated  coj^y,  97,  100 
penalties  for  dealing  with  pirated  copies,  97 
guilty  knowledge  presumed,  98 

except  where  name  and  address  of  printer  or  pub- 
lisher is  printed  on  copies,  98 
arrest  of  hawker  on  written  authority  of  apparent  owner 

of  copyright,  98 
search  warrant  may  be  granted,  99 
provisions  in  case  of  fraudulent  dealing  with  artistic  works, 
fraudulent  signature,  &c.,  101 
dealing  with  altered  works,  102,  104 
appeal  to  quarter  sessions,  99,  104 


Tables.     See  Literary  Worhs. 

Term  of  Copyright, 

life  of  author  and  fifty  years,  45 

right  to  reproduce  twenty-five,  or  thirty,  j'ears  after  author's 
death,  45 
old  law,  50 
joint  authors,  117 
posthumous  works,  121 
photographs,  133,  134 
records,  125 

Title,  Presumption  as  to.     See  Oivnerslilp  of  Copyright. 

Translation, 

translating  right  as  part  of  copyright,  11,19 

old  law,  19 
expii'ed  translating  rights  in  foreign  works,  155 


University  Copyright, 

saving  of  existing  rights,  160 
abolition  of  existing  remedies,  160 
nature  of,  161 
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Unpublished  Works, 

condition  precedent  to  coijyright  in,  2,  7,  166 
old  law,  8,  18 

nature  of  common  law  right,  9,  19 
action  to  restrain  breach,  of  confidence,  &c. ,  9 
cessation   of  common   law   right  on   publication,    9, 
10,  24 
right  to  publish,  part  of  copyright,  11,  18,  19 
fair  use  of,  for  purposes  of  private  study,  &c.,  26,  28 
abrogation  of  common  law  rights,  159 

saving  of  any  right  or  jurisdiction  to  restrain  a  breach  of  trust 
or  confidence,  159 


Warranty  of  Title, 

upon  assignment  of  copyright,  62 

Will, 

bequest  of  "  all  my  book  "  includes  MS.,  63 

meaning  of  "  free  annual  income  "  from  literary  works,  63 

bequest  of  MS.  prima  facie  carries  copyright,  121 

Wood  Cuts.     See  Artistic  Works — Engravings, 


Year  Book.     See  Collective  Works. 
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